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11. INTRODUCTION
The th e o ry  o f  th e  d i r e c t  e f f e c t  o f  Community law  p r o v i s io n s  i s  
p ro b a b ly  one o f  th e  m ost im p o r ta n t  c o n t r ib u t io n s  o f  th e  C o u rt o f  
J u s t i c e  o f  th e  E uropean C om m unities1 to  th e  u n iq u e  c h a r a c t e r  o f  
th e  l e g a l  sy s te m  o f th e  Community and m ore g e n e ra l  to  th e  
i n t e g r a t i o n  p r o c e s s .  T h is th e o r y ,  w ith  i t s  s p e c i f i c  and  e x te n d e d  
im p le m e n ta tio n  w i th in  th e  Community c o n te x t ,  r e p r e s e n t s  one  o f 
th e  m ain c h a r a c t e r i s t i c s  w h ich  le d  to  th e  d e f i n i t i o n  o f  th e  
Community a s  a  s u p ra n a t io n a l  o r g a n is a t io n .  T hus, i t  does n o t  seem 
e x a g g e ra te d  t h a t  S c h e rm e rs ' s  c o n c lu s io n  t h a t  d i r e c t l y  e f f e c t i v e  
p ro v is io n s  a r e  " th e  m ost im p o r ta n t  rem nant o f  th e  s u p r a n a t io n a l  
i d e a l s  o f  th e  C om m unity 's fo u n d in g  f a t h e r s " 2.
W hereas th e  e x p re s s io n  " d i r e c t  a p p l i c a b i l i t y "  was m e n tio n e d  in  
A r t i c l e  189 o f  th e  EEC T r e a ty  r e f e r r i n g  o n ly  to  Community 
r e g u l a t i o n s ,  th e  d i r e c t  e f f e c t  o f Community a c t s  was l a t e r  
e s t a b l i s h e d  i n  i t s  e n t i r e t y  by  th e  c r e a t i v i t y  o f  th e  ECJ, and  has 
become a c o rn e r s to n e  o f th e  l e g a l  system  o f  th e  Community. T h is  
co n cep t h a s  e n a b le d  th e  E uropean  Community i n s t i t u t i o n s  to  e n a c t  
v a r io u s  l e g i s l a t i o n  t h a t  " g iv e  r i s e  to  r i g h t s  i n  fa v o u r  o f 
i n d iv i d u a l s ,  w h ich  n a t io n a l  c o u r t s  a r e  bound to  s a f e g u a r d " 3. In  
i t s  c a s e - la w , th e  ECJ h a s  d e c la r e d  th e  fo u n d in g  t r e a t i e s ,
1 H e r e i n a f t e r  r e f e r r e d  a s  th e  ECJ o r  th e  E uropean C o u r t . 
A lso , e x p re s s io n  "Community" w i l l  be r e f e r r e d  to  b o th  to  th e  EEC 
and  o th e r  two E uropean C om m u n ities .
2 S ch e rm ers , Judicial Protection in the European Com m unities 
(K luwer, 1 9 7 6 ), p .  176.
3 C ase 1 2 0 /7 3 , Gebr. Lorenz GmbH v. The Federal Republic of 
Germany and the Land Rheinland/Pfalz, [1973] ECR, p .  1471, a t  
1483, g ro u n d  8 .

2r e g u l a t i o n s ,  d i r e c t i v e s  and  d e c i s io n s 4 a s  c a p a b le  o f  c o n ta in in g  
c e r t a i n  p r o v i s io n s  h a v in g  d i r e c t  e f f e c t  an d  a l s o ,  a l th o u g h  t o  a 
l e s s e r  e x t e n t ,  o f  p r o v i s io n s  c o n ta in e d  i n  th e  i n t e r n a t i o n a l  
a g re e m e n ts  o f  th e  E uropean  Community.
G e n e ra l ly  s p e a k in g , th e  d i r e c t  e f f e c t  o f  th e s e  l e g a l  a c t s  i s  
r e s u l t  o f  v e ry  l i b e r a l  i n t e r p r e t a t i o n  o f  th e  Community l e g a l  
sy s tem  by th e  C o u rt o f  J u s t i c e .  T h is  n o t io n ,  a l th o u g h  a l r e a d y  
known in  i n t e r n a t i o n a l  law  and  th u s  n o t  an in v e n t io n  o f  th e  ECJ, 
h a s  been  d e v e lo p e d  w i th in  th e  Community to  th e  e x te n t  " ju s q u e  1^ 
in co n n u "5 6.
The ECJ h as e x p lo re d , a t  th e  f i r s t  i n s t a n c e ,  th e  m o d es t 
p o s s i b i l i t i e s  o f  a p re l im in a ry  r u l in g  system  b ased  on A r t i c l e  177 
o f  th e  EEC T r e a ty 5 to  c r e a t e  a c o n s i s t e n t  and c o m p re h e n s iv e  
system  o f  Community l e g a l  o r d e r .  The b a s ic  app roach  o f  th e  C o u rt 
c o u ld  b e  d e s c r ib e d  as a  p o l i c y - o r i e n t e d  one, n am ely  a 
t e l e o l o g i c a l  and  s y s te m a t ic  i n t e r p r e t a t i o n  o f  th e  Community 
p r o v i s io n s  a im ed  a t  th e  c r e a t i o n  o f  econom ic u n io n  w i th in  th e  
E uropean  Community. The ECJ i t s e l f  c o n s id e r s  to d ay  th e  d i r e c t  
e f f e c t  o f  th e  Community law , t o g e th e r  w ith  i t s  p rim a cy , a s  th e  
e s s e n t i a l  c h a r a c t e r i s t i c  o f  th e  Community b a se d  on th e  r u l e  o f
4 F o r th e  p u rp o se  o f  t h i s  m a s te r  t h e s i s ,  th e  e x p re s s io n  " th e  
Community law  s t r i c t o  se n su "  w i l l  b e  r e f e r r e d  to  th e  fo u n d in g  
t r e a t i e s ,  r e g u l a t i o n s ,  d e c i s io n s  and  d i r e c t i v e s .  A lth o u g h  th e  
i n t e r n a t i o n a l  ag reem en ts form  p a r t  o f  th e  Community l e g a l  sy s tem , 
th e  e x p re s s io n  “th e  Community law  lato se n su "  w i l l  b e  u s e d  f o r  
th e s e  l e g a l  a c t s ,  in  o r d e r  t o  d i f f e r e n t i a t e  them from  th e  o th e r  
Community a c t s .
5 P . P e s c a to r e ,  L'ordre juridique des Communautés 
européennes; E tu d e  d e s  sources du droit communautaire (L ie g e : 
P re s s e s  u n i v e r s i t a i r e s  de L iè g e , 1975), p .  200. .
6 See m ore in  Renaud D ehousse, La Cour de justice des 
Communautés européennes, ( P a r i s :  M o n tc h re s tie n , 1994), p p . 3 2 -3 8 ;
T
3law 7 8.
In tro d u c e d  f o r  th e  f i r s t  t im e  in  a r a t h e r  m odest way by  t h e  Van 
Gend & Loos C ase9 a s  an e x c e p tio n 9, r e l y i n g  h e a v i ly  on  th e  
i n t e r n a t i o n a l  law t r a d i t i o n ,  by  th e  r e l e v a n t  ju r is p ru d e n c e  o f  th e  
E uropean  C o u rt t h i s  c o n c e p t h a s  become a  r u l e  r a t h e r  th a n  an  
e x c e p tio n  in  th e  fram ew ork o f  th e  Community law stricto sensu. 
A f te r  h a v in g  e s t a b l i s h e d  th e  d i r e c t  e f f e c t  o f  A r t i c l e  12 o f  th e  
EEC T re a ty , th e  ECJ h a s  r u le d  in  fa v o u r  o f  th e  d i r e c t  e f f e c t  o f  
th e  d i f f e r e n t  ty p e s  o f  th e  T re a ty  p r o v i s io n s ,  c o n f irm e d  and 
e x p la in e d  th e  d i r e c t  e f f e c t  o f  r e g u l a t i o n s  and e s t a b l i s h e d  th e  
d i r e c t  e f f e c t  o f d i r e c t i v e s  and d e c is io n s  a d d re sse d  to  th e  Member 
S ta te s .  Today, o n ly  few a s p e c t s  o f d i r e c t  e f f e c t  o f  d i r e c t i v e s ,  
a s  f o r  exam ple t h e i r  h o r iz o n a l  d i r e c t  e f f e c t ,  a re  s t i l l  s u b j e c t  
to  a d o c t r i n a l  d e b a te .
An im p o rta n c e  o f  th e  i n t e r n a t i o n a l  a g re e m e n ts  o f th e  E u ro p ea n  
Community h a s  grown by  th e  tim e  and by  th e  com petence a c c o rd e d  
to  th e  Community, w hich  a l l  r e s u l t e d  by a  s i g n i f i c a n t  num ber o f  
a g re e m e n ts  b in d in g  to  th e  Community. F o r th o se  r e a s o n s ,  a 
q u e s t io n  o f  e f f e c t s  o f th o s e  a g re e m e n ts  in  g e n e r a l ,  and  
e s p e c i a l l y  to  th e  i n d iv id u a l s ,  has become more im p o rta n t an d  h as  
b e en  in  a b a s i s  o f th e  E C J 's  c a s e - la w . I t  sh o u ld  be  n o te d ,
7 See Opinion 1/91, Draft Agreement between the Community 
and the C o u n tr ie s  of EFTA relating to Creation of the European 
Economic Area, [1991] ECR, p .  6079, a t  1 -6 1 0 2 , p a r a .  11,
8 C ase 2 6 /6 2 , N.V. Algemene T ra n s p o r t  -  en Expeditie 
Onderneming van Gend & Loos v. Nederlandse administratie der 
belastingen (Nethelands Inland Revenue Administration), [1963] 
ECR, p . 1 .
9 See m ore in  T .C . H a r t l e y ,  The Foundations of European 
Community Law, 2nd e d i t i o n  (O xford : C la re n d o n  P r e s s ,  1 9 8 8 ) , p . 
194.

4how ever, t h a t  th e  d i r e c t  e f f e c t  o f  th e  Community law  lato sensu 
h a s  n o t  had  th e  same t r e a tm e n t  a s  th e  o t h e r  b in d in g  Community 
l e g a l  a c t s . The C o u rt h a s  n o t  c r e a te d  a  co m p reh en s iv e  and 
com ple te  sy s tem  and i t s  c a s e - la w  s t i l l  le a v e s  space  f o r  f u r t h e r  
p r e c i s io n  on t h i s  i s s u e .  The c r u c i a l  q u e s t io n  would b e , a s  i t  was 
e x p la in e d  by  A d v o c a te -G e n e ra l T ra b u c c h i i n  th e  Bresciani Case 
" [w ]h e th e r  a c la u s e  o f  an ag reem en t p u t  i n to  e f f e c t  u n d e r  a  
sy s tem  o f  law  o th e r  th a n  t h a t  o f  th e  Community, nam ely g e n e r a l  
i n t e r n a t i o n a l  law , and , a s  su ch , s u b je c t  to  r u l e s  and  
c irc u m s ta n c e s  p e c u l i a r  to  i t s e l f  i s  c a p a b le  o f h a v in g  d i r e c t  
e f f e c t  w i th in  th e  C om m unity 's own system , w ith  th e  same m ean ing  
and  th e  same e f f e c t s  a s  a Community p r o v i s io n .  "10
To answ er t h i s  q u e s t io n ,  i t  may be i n t e r e s t i n g  to  a n a ly z e  th e  
m ost im p o r ta n t  a rgum ents g iv e n  by  th e  C ourt o f  J u s t i c e  r e g a r d in g  
th e  d i r e c t  e f f e c t  o f th e  Community p ro v is io n s  stricto sensu, and  
compare them w ith  th o se  argum ents p re s e n te d  f o r  th e  d i r e c t  e f f e c t  
o f  th e  i n t e r n a t i o n a l  a g re e m e n ts  b in d in g  on th e  E u ro p ean  
Community. T h a t w ould be  th e  b e s t  m ethod to  s e e  a l l  s i m i l a r i t i e s  
and  d i f f e r e n c e s  o f  a p p ro a c h  to  th e  d i r e c t  e f f e c t  o f  th e s e  two 
a s p e c ts  o f  th e  Community p r o v i s io n s  g iv e n  b y  th e  C o u r t .
The a n a ly s i s  o f  th e  p re s e n t  t h e s i s  w i l l  be b a se d  p r im a r i ly  on th e  
c a se - la w  o f  th e  C ourt o f  J u s t i c e ,  b e g in n in g  w ith  th e  fam ous and  
a lr e a d y  m en tio n ed  p re l im in a ry  r u l in g  in  th e  Van Gend & Loos Case, 
and  l a t e r  su b s e q u e n t c a s e s  r e g a r d in g  th e  d i r e c t  e f f e c t  o f  th e  
Community law  stricto sensu, w hich  w i l l  th e n  be  compared w i th  th e
10 C ase 8 7 /7 5 , Conceria Daniele Bresciani v . Amministrazione 
Italian delle Finanze, [1976] p .  129, a t  p .  148.

5International Fruit Company Case11 and  o t h e r  c a se s  i n v o lv in g  
i s s u e s  o f  th e  d i r e c t  e f f e c t  o f  i n t e r n a t i o n a l  a g re e m e n ts . W hile  
th e r e  i s  a  l o t  o f  l i t e r a t u r e  and  a  s i g n i f i c a n t  ju r i s p r u d e n c e  o f  
th e  C o u rt on th e  d i r e c t  e f f e c t  o f th e  p r im a ry  and  s e c o n d a ry  
Community l e g i s l a t i o n ,  o r  a s  i t  was p o in te d  o u t by  B eb r " th e  
c a se - la w  o f  th e  C ourt on d i r e c t  e f f e c t  o f  Community r u l e s  r e v e a l s  
a f a i r l y  s t r a ig h t f o r w a r d ,  a lm o s t  o rg a n ic  g ro w th "12, th e  d i r e c t  
e f f e c t  o f  i n t e r n a t i o n a l  ag reem en ts d id  n o t a t t r a c t  such  a t t e n t i o n  
o f  th e  d o c t r i n e  n o r  o f  th e  C o u r t .  I t  s h o u ld  n o t  be e x p e c te d  to  
f in d  in  t h i s  p a p e r  a c o m p le te  l i s t  o f  th e  E C J's  ju d g m en ts  and  
o p in io n s  in  o r d e r  to  e x p la in  i t s  p o s i t i o n ,  b u t  r a t h e r  a s u rv e y  
o f  e x i s t i n g  s o l u t i o n s  by  th e  m ethod o f  d e d u c tio n .
By u s in g  a c o m p a ra tiv e  m ethod , th e  p r e s e n t  t h e s i s  w i l l  t r y  to  
r e a c h  some c o n c lu s io n s  a b o u t d i f f e r e n t  a p p ro a c h  o f  th e  ECJ to  
th e s e  two a s p e c t s  o f th e  d i r e c t  e f f e c t  o f  Community la w . A 
c r i t i c a l  a n a l y s i s  o f C o u r t 's  o p in io n  c o u ld  be i n t e r e s t i n g  f o r  
f u r t h e r  d ev e lo p m en t o f  t h i s  c o n c e p t.
B e fo re  com ing to  th e  m ain  s u b je c t  o f  t h i s  t h e s i s ,  some 
m e th o d o lo g ic a l  rem arks a r e  n e c e s s a ry .  F o r th e  p u rp o se  o f  t h i s  
s tu d y , i t  w i l l  be  c o n s id e re d  t h a t  th e  te rm s " d i r e c t  e f f e c t "  and 
" d i r e c t  a p p l i c a b i l i t y "  do n o t  have n e c e s s a r i l y  th e  same m ean ing . 
W ith o u t g o in g  i n to  more d e t a i l  in  th e  d o c t r i n a l  c o n t r o v e r s y  on 
p o s s ib l e  s u b s ta n t iv e  d i f f e r e n c e  r e g a r d in g  th e s e  two
11 J o in e d  C ases 21 to  2 4 /7 2 , International Fruit Company NV, 
Kooy Rotterdam NV, Velleman en Tas NV and Jan Van den Brink's Ilm­
en Exporthandel NV v. Produktschap voor Groenten en Fruit,
[1972] ECR, p .  1219.
12 G. B ebr, "A greem ents C oncluded by th e  Community an d  T h e ir  
P o s s ib le  D i r e c t  E f f e c t :  From I n t e r n a t i o n a l  F r u i t  Company to  
K u p fe rb e rg " , 20 CMLr (1 9 8 3 ), p p . 35 -73 , a t  37 .
1H
6e x p r e s s io n s 13, due to  th e  l im i t e d  sco p e  o f  t h i s  t h e s i s ,  o n ly  
g e n e r a l  s ta te m e n ts  w i l l  be  p r e s e n te d  in  t h i s  i n t r o d u c t i o n ,  in  
o r d e r  to  e n a b le  an  a n a ly s e s  o f  th e  m ain s u b j e c t .
The E uropean C o u rt i t s e l f  h a s  c o n t r ib u te d  to  th e  c o n t r o v e r s y  
a b o u t th e  te rm in o lo g y  by u s in g  s e v e r a l  te rm s w i th o u t  c l e a r  
e x p la n a t io n  o f  p o s s ib le  d i f f e r e n c e s  i n  t h e i r  s u b s ta n c e 14. 
A lth o u g h  th e  q u e s t io n  w h e th e r  a l l  e x p re s s io n s  u se d  by  t h e  ECJ 
c o u ld  be  c o n s id e re d  as  synonyms o r  have d i f f e r e n t  m eanings i s  too  
com plex to  b e  a n a ly z e d  h e r e ,  in  some ju d g m en ts  th e  ECJ gave  
i n d i c a t i o n s  o f  p o s s ib le  d i f f e r e n t  m eaning , o r  a t  l e s t  o f  th e  
e x is te n c e  o f  two a s p e c ts  o f  th e  same i s s u e .  The f i n a l  a im  o f  th e  
c r e a t io n  o f  in d iv id u a l  r i g h t s  by a  Community a c t  w h ich  c o u ld  be 
r e l i e d  upon b e fo r e  n a t io n a l  c o u r ts  c o u ld  have  two a s p e c t s .  F i r s t  
one i s  a  way o f  becom ing i n t e g r a l  p a r t  o f a  n a t io n a l  l e g a l  o rd e r ,  
and th u s  a p p l ic a b le  by  th e  n a t io n a l  t r i b u n a l s ,  and o t h e r  one i s  
th e  s p e c i f i c  e f f e c t  o f  Community p r o v is io n  on th e  i n d i v i d u a l s ,  
w hich i s  s u b je c t  to  c e r t a i n  re q u ire m e n ts  fo rm u la te d  by  t h e  ECJ. 
W hile in  most o f  th e  c a s e s , th e s e  two e lem en ts  have to  be p r e s e n t  
to g e th e r  f o r  d i r e c t  e f f e c t ,  i t  can  be a rg u e d  t h a t  i t  h a s  n o t
13 See f o r  d i f f e r e n t  p o s i t i o n s :  D .A .C. F re e s to n e  a n d  J .S .  
D av id so n , The Institutional Framework of the European 
Communities, (London&New Y ork: Croom Helm, 1988) , p p . 2 8 -2 9 ; 
S te in e r ,  " D ire c t  A p p l i c a b i l i t y  in  EEC Law: A Chamelon C o n c e p t" , 
98 LQR (1 9 8 2 ), p . 229; H a r t l e y ,  op. c i t .  supra n o te  9, p .  196; 
A lan  Dashwood, "The P r i n c i p l e  o f  D i r e c t  E f f e c t  i n  E u ro p ean  
Community Law", XVI Journal of Common Market Studies 3 (1 9 7 8 ), 
p p . 229-245, a t  230-231; J .A . W in te r, " D ir e c t  A p p l i c a b i l i t y  and 
D ire c t  E f f e c t  -  Two D i s t i n c t  and D i f f e r e n t  C oncepts i n  Community 
Law", 9 CMLr (1972), p p . 4 2 5 -4 3 8 .
See in  p a r t i c u l a r  d is c u s s io n  on t h i s  s u b je c t  by th e  A dvocate  
G en era l T esau ro  in  th e  Yousfi Case, C ase C -5 8 /9 3 , Roubir Yousfi 
v . Belgian State, ECR [1 9 9 4 ], p . 1 -1353 , a t  1 -1 3 5 7 -1 3 5 9 .
14 F o r exam ple, " d i r e c t  a p p l i c a b i l i t y " ,  "
"im m edia te  e f f e c t s " .
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7a lw ay s b e en  th e  c a s e 15. For exam ple, i t  i s  d o u b tfu l  w h e th e r  th e  
Community d i r e c t i v e s ,  a s  su ch , become a p a r t  o f  n a t i o n a l  l e g a l  
sy s tem , b u t  t h e  ECJ r u le d ,  i n  more th a n  one o c c a s io n , t h a t  
p ro v is io n s  c o n ta in e d  in  th o s e  a c t s ,  c o u ld  p ro d u c e  d i r e c t  e f f e c t .
C o n se q u e n tly , "d i r e c t  a p p l i c a b i l i t y "  may b e  c o n s id e re d  m ore a s  
a  m ethod in  w h ic h  th e  Community p r o v is io n s  become an  i n t e g r a l  
p a r t  o f i n t e r n a l  l e g a l  sy s te m . As th e  ECJ d e s c r ib e d  i n  th e  
Simmenthal Case, " d i r e c t  a p p l i c a b i l i t y  . . .  means t h a t  r u l e s  o f  
Community law  m ust be f u l l y  and  u n ifo rm ly  a p p l ie d  i n  a l l  Member 
S t a t e s  from  t h e  d a te  o f  t h e i r  e n t r y  in to  f o r c e  and f o r  so  lo n g  
a s  th e y  c o n t in u e  in  f o r c e " 16 17. The second  a s p e c t  o f  t h i s  
phenomenon p r e s e n te d  in  th e  same Case by th e  ECJ i s  c lo s e r  to  o u r  
u n d e rs ta n d in g  o f  " d i r e c t  e f f e c t " .  The ECJ sa y s  t h a t  " [ t j h o s e  
p ro v is io n s  a r e  th e r e f o r e  a d i r e c t  so u rce  o f  r i g h t s  and d u t i e s  f o r  
a l l  th o se  a f f e c t e d  th e re b y , w h e th er Member S ta te s  o r i n d iv id u a l s ,  
who a re  p a r t i e s  to  l e g a l  r e l a t i o n s h i p s  u n d e r  Community la w " 1'.  
A ll  t h i s  c o u ld  i m p l i c i t l y  mean t h a t  n o t  a l l  p r o v is io n s  d i r e c t l y  
a p p l i c a b le  a r e  c a p a b le  of c r e a t i n g  in d iv id u a l  r i g h t s  (a s  f o r  
exam ple A r t i c l e  177 o f  th e  EEC T re a ty )  , a lth o u g h  th e  d i r e c t
F o r a d i f f e r e n t  o p in io n ,  o n ly  t o  r e f e r  to  a r e c e n t  
a r t i c l e  by  I l o n a  Cheyne, " I n t e r n a t i o n a l  A greem ents and  th e  
European Community L egal System ", ELR (1990, p .  581-598, a t  585: 
"W ithin  th e  c o n te x t  o f Community law, i t  i s  p o s s ib le  to  sa y  t h a t  
th e  term s d i r e c t  a p p l i c a b i l i t y  and d i r e c t  e f f e c t  have e s s e n t i a l l y  
th e  same m e a n in g .. .  [T ]here  c a n n o t be d i r e c t  e f f e c t  w ith o u t  a l s o  
b e in g  d i r e c t  a p p l i c a b i l i t y " .
16 The Simmenthal Case, C ase 106 /77 , Amministrazione dello 
Stato v. Simmenthal S.p.A., [1978] ECR, p .  629, a t  643, g ro u n d  
14. L a te r ,  in  th e  Amsterdam B u lb  Case, th e  ECJ d e f in e d  t h a t  " th e  
d i r e c t  a p p l i c a t i o n  o f a  Community r e g u la t io n  means t h a t  i t s  e n t r y  
i n to  fo rc e  and i t s  a p p l ic a t io n  . . .  a re  in d ep en d en t o f any m easu re  
o f  r e c e p t io n  i n t o  n a t io n a l  law " , Case 5 0 /7 6 , Amsterdam Bulb v. 
Produktschap voor Siergewassen, [1977] ECR, 137, a t  146.
17 The Simmenthal Case, op. cit., n o te  16, g round  15.
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8a p p l i c a b i l i t y  o f  a  Community p r o v i s io n  in  m ost c a s e s  r e p r e s e n t s  
a  g round  f o r  i t s  e f f e c t s  on th e  r i g h t s  o f  i n d i v i d u a l s . As a  
co n seq u en ce , th e  e x p re s s io n  " d i r e c t  e f f e c t "  w i l l  be  u se d  i n  th e  
p r e s e n t  t h e s i s  b a s i c a l l y  t o  mean th e  c r e a t i o n  o f  th e  d i r e c t  
r i g h t s  o f  i n d iv i d u a l s  w h ich  n a t i o n a l  c o u r t s  m ust p r o t e c t .
A second  rem ark  t h a t  may be u s e f u l  to  make a t  th e  v e ry  b e g in n in g  
i s  on th e  c lo s e  r e l a t i o n s h ip  o f  th e  d i r e c t  e f f e c t  th e o ry  w i th  th e  
n o t io n  o f  th e  suprem acy {or th e  p rim acy) o f  Community p r o v i s io n s  
o v e r  th e  n a t i o n a l  l e g a l  no rm s. In  th e  Costa Case t h e  ECJ 
e s t a b l i s h e d  th e  p r i n c i p l e  t h a t  " th e  law  stemm ing from th e  T re a ty ,  
an in d e p e n d e n t so u rc e  o f  law , c o u ld  n o t ,  b e c a u se  o f  i t s  s p e c i a l  
and o r i g i n a l  n a tu r e ,  be  o v e r r id d e n  by d o m e s tic  l e g a l  p r o v i s i o n s ,  
however fram ed , In  th e  Siinmenthal Case, th e  ECJ e x p la in e d  
t h a t  " e v e ry  n a t i o n a l  c o u r t  m ust, in  a c a se  w i th in  i t s  
j u r i s d i c t i o n ,  a p p ly  Community law  i n  i t s  e n t i r e t y  and  p r o t e c t  
r i g h t s  w h ich  th e  l a t t e r  c o n fe r s  on in d iv id u a l s  and  m ust 
a c c o r d in g ly  s e t  a s id e  any p r o v i s io n  o f n a t i o n a l  law  w h ich  may 
c o n f l i c t  w i th  i t ,  w h e th e r p r i o r  o r  s u b s e q u e n t" * 19. The su p rem acy  
o f  Community law  c o u ld  be d e s c r ib e d  as a  " c o r o l l a r y " 20 o f  th e  
d i r e c t  e f f e c t  th e o ry .  One o f  th e  p u rp o se s  o f  suprem acy o f  th e  
Community law  o v e r  th e  n a t i o n a l  l e g a l  a c t s  i s  to  e n s u re  th e  
e f f e c t iv e n e s s  o f  th e  d i r e c t  e f f e c t  c o n c e p t. As Bebr p o in te d  o u t ,  
" [ t ] h e  c o n c e p t o f  a  p r o v is io n  d i r e c t l y  e f f e c t i v e  h as a lw ay s b e en
13 C ase 6 /6 4 , Flaminio Costa v. ENEL, [1964] ECR, p . 585, a t
594.
19 The Simmenthal Case, op . c i t . ,  a t  644.
20 J a c q u e s  H .J . B o u rg e o is , " E f f e c t s  o f  I n t e r n a t i o n a l  
A greem ents i n  E uropean  Community Law: A re  th e  D ice C a s t? " ,  82 
Michigan Law Review N os. 5&6 (1984), p p . 1250-1273 , a t  1 2 6 2 .

9f u n c t io n a l ly  r e l a t e d  t o  th e  suprem acy  o f  Community law "21. T hese  
two p r i n c i p l e s  have b e en  c o n s id e r e d  a s  th e  " tw in  c o n s t i t u t i o n a l  
p r i n c i p l e s " 22.
2. THE ECJ’S COMPETENCE TO INTERPRET:
2 .1 .  THE COMMUNITY LAW STRICTO SENSU
The European C ourt o f J u s t i c e  h a s  a lm o st an  e x c lu s iv e  r o l e  i n  th e  
i n t e r p r e t a t i o n  o f  Community law . The com petence  o f  th e  E u ro p ean  
C o u rt was e s t a b l i s h e d  by  A r t i c l e s  164 and 219 o f th e  EEC T r e a ty .  
F u rth e rm o re , A r t i c l e  177 o f th e  EEC T re a ty  g iv e s  to  th e  E u ropean  
C o u rt a p o s s i b i l i t y  to  i n t e r p r e t  th e  T re a ty  in  a  form  o f  th e  
p r e l im in a r y  r u l i n g .  T h e re fo r e ,  such  th e  com petence d o e s  n o t  
depend on any  f u r t h e r  a g reem en t o f  th e  c o n t r a c t in g  p a r t i e s  
{Member S ta te s  o f th e  E uropean  C om m unities) , b u t  i s  b a s e d  on th e  
T re a ty  i t s e l f .  The same com petence  i s  e x te n d e d  a u to m a t i c a l l y  to  
a l l  Community se c o n d a ry  l e g i s l a t i o n .  In  th e  Variola C ase, 
o p p o sin g  i t s e l f  to  a l l  i n t e r n a l  m ea su re s  t h a t  w ould  s im p ly  
re p ro d u c e  a t e x t  o f  an  r e g u l a t i o n ,  - th e  C o u rt r u le d  t h a t  "Member 
S ta te s  a r e  u n d e r an obligation not to introduce any measure which 
might affect the jurisdiction of the Court to pronounce on any 
question involving the interpretation of Community law or the 
validity of an act of the institution of the Community, which 
means that no procedure is permissible whereby the Community
21 G. B ebr, Development of Judicial Control of the European 
Communities, (M artin u s  N i jh o f f ,  1981 ), p .  555.
22 D e id re  C u r t in ,  "The D e c e n t r a l i z e d  E n fo rc e m e n t o f  
Community Law R ig h t s , J u d i c i a l  Snakes and L a d d e r s " , i n  
Constitutional Adjunction in European Community and National Law, 
p p . 3 3 -4 9 , a t  35 .
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n a tu r e  of a legal rule is concealed from those subject to i t " 23 24. 
The m ain a rg u m en t o f  su ch  a  com petence o f  th e  ECJ h a s  b e e n  
u n ifo rm  a p p l i c a t i o n  o f  th e  Community p r o v i s io n s .  The l o g i c  o f  
r o l e  o f th e  ECJ in  th e  E uropean  in te g r a t i o n  p ro c e s s  i s  e x p la in e d  
b y  Judge L e c o u r t :  "Le Marché Commun ne puvait être conçu que 
comme un état de droit. Il devail reposer sur la prévalence d ’une 
règle commune contraignante, directement applicable e t  
juridictionnel lement sanctionnée par le juge chargé d ’en 
préserver l ’unité. Sans ces garanties il n ’était par de Marché 
Commun concevable'l2i.
T here a re  two im p o rta n t e le m en ts  in  th e  European C ourt ' s a p p ro a c h  
to  th e  q u e s t io n  o f i t s  com petence  w hich in f lu e n c e d  th e  d i r e c t  
e f f e c t  c o n c e p t. F i r s t ,  th e  C o u rt d e c la re d  t h a t  th e  d i r e c t  e f f e c t  
i s  e s s e n t i a l l y  th e  n o t io n  o f  th e  Community law  and n o t  o f  th e  
n a t io n a l  l e g a l  system s o f  Member S t a t e s . In  th e  Van Gend & Loos 
Case , in  w h ich  th e  ECJ e s t a b l i s h e d  th e  b a s i s  o f  i t s  th e o r y  o f  
d i r e c t  e f f e c t ,  a l l  rem arks o f  th e  t h r e e  governm en ts t h a t  th e  
European C o u rt h a s  no j u r i s d i c t i o n  to  g iv e  a  p r e l im in a r y  r u l i n g  
a s  th e  D utch  c o n s t i t u t i o n a l  law  i s  to  d e te rm in e  th e  e f f e c t s  o f  
th e  EEC T r e a ty  w i th in  n a t io n a l  l e g a l  o rd e r ,  a s  w e ll a s  a s e r i o u s  
a n a l y s i s  o f  t h e  A d v o c a te -G e n e ra l Roaraer r e g a rd in g  th e  r e l e v a n t  
c o n s t i t u t i o n a l  law  o f  th e  Member S t a t e s 25, w ere r e j e c t e d  b y  th e  
C o u rt i n d i c a t i n g  t h a t  th e  e f f e c t s  o f th e  Community law  c a n n o t b e  
d e te rm in ed  by th e  i n t e r n a l  l e g a l  system  b u t by  th e  Community law .
23 Case 3 4 /7 3 , F.lli Variola SpA v. Amministrazione italiana 
delle Finanze, [1973]ECR, p . 981, a t  991. g ro u n d  11.
24 R o b e r t  L e c o u r t, "La r ô l e  u n i f i c a t u e r  du ju g e  d a n s  l a  
com m unauté", i n :  Etudes de droit des Communautés européennes, 
Mélanges offerts à Pierre-Henri Teitgen, ( P a r i s :  P a te n , 1 9 8 4 ) , 
p . 223, a t  225 .
25 Op. c i d .  , p . 23.
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T h is  p o s i t i o n  e n a b le d  th e  E uropean  C o u rt, a s  th e  i n t e r p r e t e r  o f  
th e  T r e a t i e s ,  t o  e s t a b l i s h  th e  d i r e c t  e f f e c t  p r i n c i p l e  a s  a  
r e s u l t  o f  j u d i c i a l  c r e a t iv e n e s s ,  even above th e  i n te n t io n s  o f  th e  
Member S t a t e s .
The second  im p o rta n t e lem en t i s  th e  f a c t  t h a t  a  n a t io n a l  t r i b u n a l  
i s  th e  o n ly  o rg a n  b e fo re  w h ich  th e  r i g h t s  o f  i n d iv id u a l s  c a n  be 
e f f e c t i v e l y  e n fo rc e d  and  t h a t  th e  C o u r t 's  i n t e r p r e t a t i o n  o f  th e  
T re a ty  i s  b in d in g  fo r  th o s e  t r i b u n a l s ,  w h ich  g iv e s  a f u l l  im p a c t 
to  th e  c o n c e p t o f  th e  d i r e c t  e f f e c t  and  m akes i t  r e a l  f o r  th e  
in d iv id u a ls .  The d i r e c t  e f f e c t  concep t i s  th e r e f o r e  a  c o m b in a tio n  
o f  l e g a l  norm s h av in g  d i f f e r e n t  o r i g i n .  The Community law  i s  to  
p ro v id e  l e g a l  p r o v is io n s  h a v in g  c h a r a c t e r i s t i c s  w hich  make them  
cap a b le  o f  c r e a t in g  th e  in d iv id u a l  r i g h t s .  B u t, th e  Member S t a t e s  
and  p a r t i c u l a r l y  t h e i r  j u d i c i a l  sy s te m s , a r e  th o se  who s h o u ld  
c r e a t e  th e  n e c e s s a ry  c o n d i t io n s  t h a t  th e  d i r e c t  e f f e c t  o f  
Community p r o v is io n s  c o u ld  b e  e f f e c t i v e l y  im p lem en ted . They 
sh o u ld  c r e a t e  a  p ro c e d u ra l  g ro u n d  f o r  t h i s  p u rp o se . As i t  was 
e x p la in e d  by th e  European C o u rt in  s e v e ra l  o c c a s io n s , f o r  exam ple 
i n  th e  Lorenz Case, " i t  i s  f o r  i n t e r n a l  l e g a l  sy s tem  o f  e v e ry  
Member S t a t e  t o  d e te rm in e  th e  l e g a l  p ro c e d u re  le a d in g  t o  t h i s  
r e s u l t " 26. T h is  o b l ig a t io n  was r e in f o r c e d  in  th e  Johnston Case 
by  a p o s i t i o n  t h a t  th e  Member S ta te s  "m ust ta k e  m ea su re s  w h ich  
a r e  s u f f i c i e n t l y  e f f e c t i v e  to  a c h ie v e  th e  aim  o f d i r e c t i v e  and  
t h a t  th e y  m ust e n su re  t h a t  th e  r i g h t s  th u s  c o n fe r r e d  may be  
e f f e c t i v e l y  r e l i e d  upon b e fo r e  th e  n a t i o n a l  c o u r t s  b y  th e  
p e rs o n s  c o n c e rn e d " 27.
26 Op. c i t . ,  p . 1483, g ro u n d  9.
27 C ase 2 2 2 /8 4 , Marguerite Johnston v . Chief Constable of 
the Royal Ulster Constabulary, [1986] ECR, p .  1651, a t  1682, 
g round  17 .
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I t  sh o u ld  b e  how ever n o te d  t h a t  t h i s  d o u b le  a s p e c t  o f  th e  
com petence  r e g a r d in g  th e  d i r e c t  e f f e c t  h a s  l e f t  some s p a c e  f o r  
th e  n a t io n a l  j u r i s d i c t i o n s  t o  c o n te s t  th e  r o l e  o f  th e  C o u r t  a s  
th e  e x c lu s iv e  i n t e r p r e t e r  o f  th e  Community l e g i s l a t i o n .  The ECJ 
h a s  e s t a b l i s h e d  th e  b a s ic  p r i n c i p l e s  o f  d i r e c t  e f f e c t  th e o r y  and  
h a s  fo rm u la te d  re q u ire m e n ts  f o r  i t s  c o n c r e te  a p p l i c a t i o n  on  th e  
s p e c i f i c  p r o v is io n ,  b u t i t s  a c t i o n  depends on th e  r e q u e s t  f o r  th e  
p r e l im in a r y  r u l i n g  s u b m itte d  by  th e  n a t i o n a l  t r i b u n a l .  I n  t h i s  
re g a rd , e s p e c i a l l y  in  th e  c a s e  o f  th e  d i r e c t  e f f e c t  o f  Community 
d i r e c t i v e s ,  some n a t io n a l  t r i b u n a l s  have  c o n te s te d  th e  e x c lu s iv e  
i n t e r p r e t a t i v e  r o l e  o f  th e  ECJ, o r  even  opposed  th e m s e lv e s  
d i r e c t l y  to  th e  i n t e r p r e t a t i o n  g iv e n  by th e  E uropean  C o u r t .  In  
Belgium , l a  C our de cassation28 e t  le Conseil d'Etat* 29 have  r u l e d  
on s e v e r a l  o c c a s io n s  on th e  d i r e c t  e f f e c t  o f th e  Community 
p r o v i s io n s ,  w i th o u t  h a v in g  a s k e d  th e  E C J 's  p r e l im in a r y  r u l i n g .  
In  th e  same m anner, th e  I t a l i a n  C o n s t i t u t i o n a l  C o u r t 's  p r a c t i c e  
shows t h a t  t h i s  i n s t i t u t i o n  c o n s id e r s  t h a t  i t  h as  a r i g h t  to  r u l e  
on th e  d i r e c t  e f f e c t  o f  Community p r o v is io n s .  For exam ple, i n  i t s  
D ec is io n  No. 168 de 1991, th e  I t a l i a n  C ourt s t a t e d  t h a t  i t  s h a re d  
a  com petence w i th  th e  ECJ and  th e  o r d in a r y  ju d g e  to  d e c id e  
w h e th er one d i r e c t i v e  c o u ld  p ro d u c e  th e  d i r e c t  e f f e c t .  The m ost 
famous exam ple o f  th e  c l e a r  o p p o s i t io n  o f  n a t io n a l  t r i b u n a l  to  
th e  ECJ i n t e r p r e t a t i o n  i s  th e  c a se  o f  Ministre de 1 'intérieur 
contre Cohn Bendit30 o f  22 Decem ber 1978 i n  w hich  F re n ch  Conseil 
d'Etat, g iv in g  i t s  own i n t e r p r e t a t i o n  o f  A r t i c l e  189, r u l e d  
a g a in s t  th e  p o s s i b i l i t y  t h a t  a  p ro v is io n  c o n ta in e d  in  a  d i r e c t i v e
23 Judgm ent o f  8 ju n e  1967, C .D .E . (1 9 6 9 ), p . 436.
29 C ase No. 13-146, Corveleyn, judgm en t o f  1 O c to b e r  1968,
C .D .E ., (1 9 6 9 ), p . 343 .
30 D a l lo z ,  R e c e u il ,  1979, p .  155.
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c o u ld  have  d i r e c t  e f f e c t ,  w h a te v e r  was i t s  c h a r a c t e r 31. T h is  
o p in io n  was d i r e c t l y  o p p o s i te  to  th e  e a r l i e r  v iew  o f  th e  ECJ 
p r e s e n te d  in  th e  Rutili C ase.
T h ere  i s  a n o th e r  a s p e c t  from  w hich  th e  com petence  o f  th e  ECJ 
c o u ld  be c o n te s t e d ,  h av in g  i n  mind b o th  f u r t h e r  i n s t i t u t i o n a l  
im provem ent (developm ent) o f  th e  p rim a ry  l e g i s l a t i o n  an d  th e  
E C J 's  m ethod o f  i n t e r p r e t a t i o n .  For exam ple, th e  German F e d e ra l  
C o n s t i t u t i o n a l  C o u rt (Bundesverfassungsgericht) ,  in  i t s  r e c e n t  
r u l in g  o f 12 O c to b e r 19 9 3 32 on i n t e r p r e t a t i o n  o f  th e  28 Decem ber 
Law on a d o p tio n  o f  European U nion T re a ty  ( " M a a s tr ic h t  T re a ty "  o f  
7 F e b ru a ry  1992) , s e n t  a c l e a r  m essage to  th e  ECJ c o n c e rn in g  
l im i t s  o f i t s  com petence and i t s  method o f i n t e r p r e t a t i o n .  A f t e r  
h a v in g  c o n c lu d e d  t h a t  "on se trouve dès lors en présence d'une 
violation de l'article 38 GG lorsqu'une loi qui ouvre l'ordre 
juridique allemand à l'application directe du droit des 
Communautés européennes - organisation supranationale -  n e  fixe 
pas de façon suffisamment précise les droits dont l'exercice est 
transféré et le programme d'intégration prévu", The German C o u rt
31 " q u e l l e s  que soient d'ailleurs les précisions qu'elles 
contiennent à 1 'intention des Etats membres, les directives ne 
sauraient être invoquées par les ressortissants de ces Etats à 
l'appui d'un recours dirigé contre un acte administratif 
i n d i v i d u e l S e e  a ls o  c a s e s  r e f e r r e d  to  by  P. M anin, Les 
institutions européennes, L'Union européenne, D ro i t  institutionel 
( P a r i s ,  1 9 9 3 ), p . 252.
32 No. 2 BVR 2134/92 e t  2 BvR 2159 /92 . F o r comments on t h i s  
o p in io n , s e e ,  e . g . ,  H. G e ra ld  C ro ss la n d , "T h ree  m ajo r d e c i s i o n s  
g iv e n  by th e  B u n d e sv e rfa s s u n g sg e rc h t  (F é d é ra l  C o n s t i t u t i o n a l  
C o u r t) '',  European Law Review, A p r i l  1994, p p . 202-214; Hugo Hann, 
"La Cour c o n s t i t u t i o n n e l l e  f é d é r a l e  d 'A llem a g n e  e t  l e  T r a i t é  de 
M a a s t r i c h t" ,  RGDIP (1994), p p . 107-126; Dominik H anf, "Le 
jugem en t d e  l a  Cour c o n s t u t i o n n e l l e  f é d é r a l e  a llem an d e  s u r  l a  
c o n s t i t u i o n n a l i t é  du T r a i t é  d e  M a a s t r ic h t .  Un nouveau c h a p i t r e  
d es  r e l a t i o n s  e n t r e  l e  d r o i t  com m unautaire e t  l e  d r o i t  n a t i o n a l " ,  
RTDE, No. 3 (1 9 9 4 ), pp . 3 9 1 -4 2 3 .
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ru le d  t h a t
" s i ,  p a r  exemple, des i n s t i t u t i o n s  ou organes 
européens pratiquaient ou faisaient évoluer le traité 
d'Union d 'u n e  façon qui n e  s e r a i t  plus couverte par le 
traité tel qu'il a servi de base à la loi 
d'approbation allemande, les actes qui en 
découleraient ne seraient pas obligatoires sur le 
territoire allemand’,
and  d e f in e d  i t s  own com petence f o r  th e  f u tu r e  by s a y in g  t h a t
" c  ' e s t  p o u r q u o i  i  1 a p p a r t i e n t ou 
Bundesverfassungsgericht de v é r i f ie r  s i  le s  a c t e s  d e s  
i n s t i t u t i o n s  e t  organes européens se s itu e n t dans le s  
l im ite s  des d ro its  de souveraineté qui leur sont 
conférés ou s ’i l s  l e s  e x c é d e n t" .
At th e  same t im e , th e  German C ourt l im i t e d  th e  m ethod  o f  
i n t e r p r e t a t i o n ,  i f  n o t th e  com petence  o f  th e  ECJ, by c o n c lu d in g
t h a t
" s i  une e x te n s io n  dynamique des traités e x i s t a n t s  
s ' e s t  fondée j u s q u 'à  présent sur une pratique libérale 
de 1 'article 235 du traité CEE dans le sens d'une 
'compétence de parachèvement des traités', sur l'idée 
des compétences intrinsèques des Communautés 
européennes ("implied powers") e t  s u r  une 
interprétation des traités dans le sens de
1'utilisation la plus large possible des compétences 
communautaires ( '" e f f e t  utile"), il y  aura lieu à 
1 'avenir, lors de 1 ' interprétation de normes de 
com pétence  p a r  d e s  organes et institutions des 
Communautés, de tenir compte du fait que le traité 
d'Union distingue en principe entre l'exercice d ’une 
compétence relevant de la souveraineté octroyée 
moyennant des limites, d'une part, e t  l a  révision du 
traité, d'autre p a r t ;  1'interprétation de c e l u i - c i  n e  
s a u r a i t  donc aboutir à un résultat équivalant à son 
extension; une pareille interprétation de normes de 
com pétence n'aurait pas de caractère obligatoire pour 
l 'Allemagne''.
The r e l a t i o n s h i p  betw een  th e  n a t i o n a l  t r i b u n a l s  and  th e  ECJ on 
th e  com petence  i s s u e  c a n n o t b e  d e te rm in e d  in  a  d e f i n i t i v e
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m anner. A p o s s ib l e  s o lu t io n  c o u ld  be found  i n  th e  a n a lo g y  t o  th e  
argum ents p r e s e n te d  in  th e  Foto-Frost Case r e g a rd in g  j u r i s d i c t i o n  
to  d e c la r e  th e  Community m easu re  a s  i n v a l i d .  W hile  th e  
p o s s i b i l i t y  o f  r e q u e s t in g  a p r e l im in a r y  r u l i n g  i s  an  o p t io n  f o r  
th e  n a t i o n a l  c o u r t s  (w ith  th e  e x c e p tio n  o f  th e  t h i r d  p a ra g ra p h  
o f  A r t i c l e  17 7 ) ,  th e  p r i n c i p l e  o f u n ifo rm  a p p l i c a t i o n  o f  
Community law  by  n a t io n a l  c o u r t s  g iv e s  an  a d v a n ta g e  t o  th e  
E uropean C o u r t .33 I t  i s  e x p la in e d  in  t h i s  C ase t h a t  th e  n e c e s s a r y  
coherence  o f th e  system  o f j u d i c i a l  p r o te c t io n  e s t a b l i s h e d  b y  th e  
T re a ty  sh o u ld  be a lw ays c o n s id e r e d 34.
2 . 2 .  THE INTERNATIONAL AGREEMENTS
The ECJ h a s , p u r s u a n t  to  A r t i c l e  228 (1) o f  th e  EEC T r e a ty ,  
com petence  to  g iv e  i t s  o p in io n  as to  w h e th e r an  a g re e m e n t 
e n v is a g e d  by th e  Com m ission an d  th e  C o u n c il i s  c o m p a tib le  w i th  
th e  p r o v i s io n  o f  th e  EEC T r e a ty ,  and  su c h  an o p in io n  h a s  an  
in f lu e n c e  on th e  e n t r y  i n to  fo r c e  o f  th e  ag reem en t w h ic h  was 
d e c la r e d  a s  in c o m p a tib le  w i th  th e  T re a ty  by  th e  ECJ35. W ith  
r e g a rd  t o  th e  i n t e r n a t i o n a l  ag reem en ts  a l r e a d y  b in d in g  on o r  
c o n c lu d e d  by th e  E uropean Community and  t h e i r  p o s s ib l e  d i r e c t  
e f f e c t ,  th e  ECJ f in d s  i t s e l f  i n  a  d i f f e r e n t  r o l e .  The E u ro p ean  
C o u rt c a n n o t b e  th e  e x c lu s iv e  i n t e r p r e t e r  o f  th e  a g re e m e n ts ' 
p r o v i s io n s ,  b u t  i n t e r p r e t s  th e  e f f e c t s  o f such  a g re e m e n ts  o n ly  
on b e h a l f  o f one  c o n t r a c t in g  p a r t y .
33 See a rg u m e n ts  in  C ase 3 1 4 /8 5 , Foto-Frost, Ammersbek v . 
Haumtzollamt Lübeck-Ost, [1987] ECR, p . 4199, a t  4231, p o i n t  15.
34 The F o to - F r o s t  C ase, ibid, p . 4231, g round  16 .
35 A r e c e n t  exam ple o f  su ch  a  com petence  i s  th e  Opinion 
1/91, op. cit.
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Aware o f t h i s  f a c t ,  th e  E uropean  C o u rt h a s  fo rm u la te d  s e v e r a l  
l i m i t s  an d  c o n d i t io n s  f o r  i t s  co m p e ten ce . F i r s t ,  i t  h a s  
em phasized  t h a t  i t  w i l l  d e c id e  on th e  d i r e c t  e f f e c t  o f  th e  
ag reem en t w i th in  Community l e g a l  o rd e r  o n ly  i f  th e  c o n t r a c t i n g  
p a r t i e s  have  n o t  s e t t l e d  t h i s  q u e s t io n  i n  th e  a g re e m e n t 
th e m se lv e s36. I n  th e  Kupferberg Case, th e  ECJ e x p la in e d  t h a t  
" o n ly  i f  t h a t  q u e s t io n  [ p a r t i e s '  d e c i s io n  on w hat e f f e c t  th e  
p ro v is io n s  o f th e  agreem ent w i l l  have in  th e  i n t e r n a l  l e g a l  o r d e r  
o f  th e  c o n t r a c t in g  p a r t i e s ]  h a s  n o t  been s e t t l e d  by th e  ag reem en t 
d oes i t  f a l l  f o r  d e c is io n  by  th e  c o u r ts  h a v in g  j u r i s d i c t i o n  in  
th e  m a t te r ,  and  in  p a r t i c u l a r  by  th e  C ourt o f  J u s t i c e  w i th in  th e  
fram ew ork o f i t s  j u r i s d i c t i o n  un d er th e  T r e a ty ,  i n  th e  same 
m anner a s  any  q u e s t io n  o f  i n t e r p r e t a t i o n  r e l a t i n g  to  th e  
a p p l i c a t i o n  o f  th e  a g re e m e n t in  th e  Community”37. I t  i s  
c o n f i rm a t io n  t h a t  in  th e  i n t e r p r e t a t i o n  o f  i n t e r n a t i o n a l  
a g re e m e n ts , th e  i n t e n t io n  o f  th e  c o n t r a c t in g  p a r t i e s  s h o u ld  b e  
f i r s t  ta k e n  i n t o  a c c o u n t, i n  a cc o rd an c e  w ith  th e  c l a s s i c a l  
ap p ro ach  o f  th e  i n t e r n a t i o n a l  law . The ECJ made c l e a r  i n  th e  
Kupferberg Case t h a t  " in  c o n fo rm ity  w ith  th e  p r i n c i p l e s  o f  p u b l i c  
i n t e r n a t i o n a l  law  Community i n s t i t u t i o n s  w h ich  have pow er to  
n e g o t i a t e  and c o n c lu d e  an i n t e r n a t i o n a l  ag reem en t w ith  a  n o n ­
member c o u n try  a r e  f r e e  to  a g re e  w ith  t h a t  c o u n try  w hat e f f e c t  
th e  p ro v is io n s  o f  th e  ag reem ent a re  to  have i n  th e  i n t e r n a l  l e g a l  
o rd e r  o f th e  c o n t r a c t in g  p a r t i e s ”38. In  f a c t ,  an  ag reem en t c o u ld  
e s t a b l i s h  i t s  own system  o f s e t t le m e n t  o f  d i s p u te s ,  in c lu d in g  i t s
36 Some a u th o r s  d i s t i n g u i s h  two h y p o te s i s ,  s e e ,  e . g . ,  Luc 
Im b re c h ts , "Les e f f e t s  i n t e r n e s  des a c c o rd s  i n t e r n a t i o n a u x  d e s  
Communautés eu ropéennes , 10 Revue d'inégration européenne/Journal 
of European Integration 1, (1 9 8 6 ), p p . 5 9 -7 7 , a t  67.
37 C ase 1 0 4 /8 1 , Hauptzollamt Mainz v. C.A. Kupferberg & Cie.
KG a .A .,  [1982] ECR, p . 3641, a t  3663, g ro u n d  17.
38 The Kupferberg Case, op. cit., p. 3663, ground 17.
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own c o u r t ,  and d e c is io n s  o f  su c h  a c o u r t  w ould be  b in d in g  on th e
ECJ p u r s u a n t  t o  A r t i c l e  228 o f  th e  EEC T r e a ty .  The ECJ, i n  th e
Opinion 1/91, r e g a rd in g  q u e s t io n  o f c o m p a t ib i l i t y  o f  th e  d r a f t
ag reem ent r e l a t i n g  to  th e  c r e a t i o n  of th e  E uropean Economic A rea
(EEA) w ith  th e  EEC T re a ty 39, was e x p l i c i t  by  sa y in g  t h a t
" [w ]h e re , how ever, an i n t e r n a t i o n a l  ag reem en t p ro v id e s  
f o r  i t s  own system  o f c o u r t s ,  in c lu d in g  a  c o u r t  w ith  
j u r i s d i c t i o n  to  s e t t l e  d i s p u te s  be tw een  th e  
C o n tr a c t in g  P a r t i e s  to  th e  ag reem ent, and  a s  a r e s u l t ,  
to  i n t e r p r e t  i t s  p r o v i s i o n s , th e  d e c i s io n s  o f  t h a t  
c o u r t  w i l l  be  b in d in g  on th e  Community i n s t i t u t i o n s ,  
in c lu d in g  th e  C o u rt o f  J u s t i c e .  Those d e c i s io n s  w i l l  
a ls o  be b in d in g  in  th e  e v e n t  th a t  th e  C o u rt o f J u s t i c e  
i s  c a l l e d  upon to  r u l e ,  by  way o f  p r e l im in a r y  r u l i n g  
o r  i n  a d i r e c t  a c t i o n ,  on th e  i n t e r p r e t a t i o n  o f  th e  
i n t e r n a t i o n a l  ag re e m e n t, in  so f a r  t h a t  ag reem en t i s  
an i n t e g r a l  p a r t  o f  th e  Community l e g a l  o rd e r " 40.
T h ere  i s  a l s o  a  p o s s i b i l i t y ,  a s  i t  i s  a c a s e  o f  EEA A greem en t, 
t h a t  th e  ag reem en t, e s t a b l i s h in g  th e  new EEA C o u rt, p ro v id e s  t h a t  
t h i s  o rg an  i s  u n d e r d u ty  to  i n t e r p r e t  th e  p r o v is io n s  o f  th e  
ag reem en t i n  th e  l i g h t  o f  th e  r e l e v a n t  r u l i n g s  o f th e  ECJ g iv e n  
p r i o r  to  th e  d a te  o f s ig n a tu r e  o f  th e  ag reem en t and t h a t  i t  h a s  
th e  o rg a n ic  l i n k s  w ith  th e  ECJ, i . e . ,  p ro v id in g  th a t  ju d g e s  from  
th e  E uropean  C o u rt o f  J u s t i c e  a r e  to  s i t  on th e  EEA C o u r t41.
39 R eq u es t o f  th e  Com m ission p u rs u a n t to  second p a ra g ra p h  o f  
A r t i c l e  228 (1 ) o f  th e  EEC T re a ty .  The ECJ d e a l t  w i th  th e  same 
i s s u e s  i n  Opinion 1/92 o f  10 A p r i l  1992, [1992] ECR, p . 1 -2 8 2 1 .
40 Opinion 1/91, op. c i t . ,  p . 1 -6106 , g ro u n d  38 .
41 The ECJ i t s e l f  made some r e s e r v a t io n s  and e x p la in e d  t h a t  
d i f f e r e n c e s  e x i s t .  The r e s e r v a t io n s  c o n c e rn  i n c e r t i t u d e  w ith  
r e g a rd  to  th e  q u e s t io n  w h e th e r  c a s e - la w  o f th e  ECJ p r i o r  t o  th e  
d a te  o f s ig n a tu r e  o f th e  ag reem en t i s  to  be  a p p l ie d  and  w h e th e r  
t h i s  c a s e - la w  r e f e r s  a l s o  to  th e  d i r e c t  e f f e c t  and  p r im a c y  o f  
Community law . As fo r  th e  ju d g e s , th e  ECJ e x p la in s  t h a t  th e  same 
p e rs o n s  s i t t i n g  i n  th e  d i f f e r e n t  c o u r t s  w i l l  have t o  a p p ly  and  
i n t e r p r e t  th e  same p r o v i s io n s  b u t  u s in g  d i f f e r e n t  a p p ro a c h e s ,  
m ethods and  c o n c e p ts  i n  o r d e r  to  ta k e  a c c o u n t o f th e  n a t u r e  o f
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In  a s i t u a t i o n  w here  th e  a g re e m e n t does n o t  e s t a b l i s h  any  o rg a n  
w h ich  w ould i n t e r p r e t  i t  o r  t h e  ECJ d o es n o t  make r e f e r e n c e  to  
su c h  a body* 42, th e  ECJ h a s  fo u n d  a g a in  A r t i c l e  177 a s  a  b a s i s  o f  
i t s  com petence , a t  l e a s t  a s  r e g a r d s  th e  d i r e c t  e f f e c t  p ro b le m . 
The ECJ e x p la in e d  in  th e  I n t e r n a t i o n a l  F r u i t  Company Case t h a t  
" [u ]n d e r t h a t  f o rm u la t io n  [o f  A r t i c l e  177}, th e  j u r i s d i c t i o n  o f  
th e  C ourt c a n n o t b e  l im i t e d  b y  th e  g round  on w hich th e  v a l i d i t y  
o f  th o se  m ea su re s  may be c o n te s t e d " ,  m ore p r e c i s e l y ,  " su c h  
j u r i s d i c t i o n  e x te n d s  to  a l l  g ro u n d s  c a p a b le  o f  i n v a l id in g  th o s e  
m easu res, [and] th e  C ourt i s  o b l ig e d  to  exam ine w h e th e r v a l i d i t y  
may be a f f e c t e d  b y  re a s o n  o f  t h e  f a c t  t h a t  th e y  a re  c o n t r a r y  to  
a r u l e  o f i n t e r n a t i o n a l  la w " . 43 I t  sh o u ld  be  n o te d  how ever t h a t  
t h i s  Case was r a t h e r  p e c u l i a r  and  th e  p r e l im in a r y  r u l i n g  was 
g iv e n  on th e  s p e c i f i c  c ir c u m s ta n c e s ,  w hich  h a s  d e te rm in e d  m ost 
o f  th e  E C J 's  c o n s id e r a t io n s  i n  th e  l a t e r  c a s e s  on th e  same 
problem . The N e th e r la n d s  t r i b u n a l  {College van Beroep) , a sk e d  th e  
ECJ w h e th e r two Community r e g u l a t i o n s  w ere  c o n t r a r y  t o  th e  
p ro v is io n s  o f th e  G enera l A greem ent on T a r i f f s  and T rad e  (GATT) . 
F i r s t  of a l l ,  th e  re q u e s t  f o r  p re l im in a ry  r u l in g  was a  r e a s o n  f o r  
th e  ECJ to  r e f e r  A r t i c l e  177 i n  th e  c o n te x t  o f  th e  e x a m in a t io n  
o f  th e  v a l i d i t y  o f one Community a c t .  Second s p e c i f i c
c irc u m s ta n c e  was t h a t  th e  n a t io n a l  c o u r t  r e q u e s te d  th e
each  t r e a t y  and o f  i t s  p a r t i c u l a r  o b j e c t iv e s ;  The Opinion 1/91, 
op. cit., g ro u n d s  16, 27 and  51 .
42 As f o r  exam ple th e  Yaoundé C o n v e n tio n  o f  1963 w h ich  
p ro v id e s  f o r  e s ta b l is h m e n t  o f  an  A r b i t r a t io n  C ourt o f A s s o c ia t io n  
f o r  s e t t l i n g  d i s p u te s  b e tw een  th e  Community and an  A s s o c ia te d  
S ta te ,  co m p eten t to  i n t e r p r e t  and  to  c o n t r o l  th e  a p p l i c a t i o n  th e  
C o n v e n tio n  and  whose d e c i s io n s  a r e  b in d in g  on th e  p a r t i e s .  The 
ECJ, d e a l in g  w ith  th e  q u e s t io n  o f  d i r e c t  e f f e c t  o f th e  C o nven tion  
i n  th e  Bresciani Case, op. c i t . ,  made no r e s e r v a t i o n  a b o u t i t s  
com petence a s  i n  th e  c a s e  q u o te d  above.
43 The I n t e r n a t i o n a l  Fruit Company Case, op . c i t . ,  a t  1226, 
g rounds 5 and 6.
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i n t e r p r e t a t i o n  o f  GATT, th e  ag reem en t w h ich  h a d  b een  c o n c lu d e d  
by  th e  EEC Member S ta te s  b e f o r e  th e  s ig n a tu r e  o f  EEC T r e a ty ,  and  
n e v e r  f o rm a l ly  c o n c lu d e d  by  th e  Community. F o r  t h i s  r e a s o n ,  i n  
ab sen ce  o f  th e  fo rm al a c t  o f  th e  Community i n s t i t u t i o n s ,  t h e  ECJ 
had  to  s t r e s s  t h a t  " th e  Community m ust f i r s t  o f  a l l  b e  b o und  by 
t h i s  p r o v i s io n  [o f i n t e r n a t i o n a l  la w ]"44. A f t e r  h a v in g  s t a t e d  
t h a t  th e  GATT was b in d in g  on th e  Community45, th e  ECJ c o n c lu d e d  
i n  th e  Nederlandse Spoorwegen Case t h a t  " [ s l i n e s  so  f a r  a s  
f u l f i lm e n t  o f  th e  commitments p ro v id e d  f o r  b y  GATT i s  c o n c e rn e d , 
th e  Community h a s  r e p la c e d  th e  Member S t a t e s ,  th e  m a n d a to ry  
e f f e c t ,  i n  law , o f th o s e  com m itm ents m ust be  d e te rm in e d  by  
r e f e r e n c e  to  th e  r e l e v a n t  p r o v is io n s  i n  th e  Community l e g a l  
system  a n d  n o t  to  th o s e  w h ich  gave them t h e i r  p r e v io u s  f o r c e  
u n d e r th e  n a t i o n a l  l e g a l  sy s te m s" 46. As a  c o n seq u e n c e , " th e  
Community a u t h o r i t i e s  a lo n e  have  j u r i s d i c t i o n  to  i n t e r p r e t  and  
d e te rm in e  th e  l e g a l  e f f e c t s "  o f su ch  an  i n t e r n a t i o n a l
44 The International Fruit Company Case, ibid, p .  1226, 
g round  7 ; The Schlüter Case, Carl S c h i j t e r  v. Mauptzollamt 
Lorrach, [1973] ECR, p .  1135, a t  1157, g ro u n d  27.
45 The ECJ had  to  a n a ly z e  w h e th er GATT was b in d in g  f o r  th e  
Community. I t  d e a l t  i n  m ore d e t a i l s  w ith  t h i s  i s s u e  i n  th e  
International Fruit Company C ase, i b id ,  p p . 1226-1227 , g ro u n d s  
10-18 . I n  th e  J o in e d  c a s e s  290 and 2 9 1 /81 , Compagnia Singer SpA 
and Geigy SpA v. Amministrazione del Íe Finanze dello Stato, 
[1983] ECR, p p . 847, a t  861, g round 7, th e  ECJ c o n firm e d  t h a t  
" th e  Community h as b een  s u b s t i t u t e d  f o r  th e  Member S t a t e s  i n  
r e l a t i o n  to  th e  f u l f i l m e n t  o f  th e  com m itm ents l a i d  down b y  th e  
G e n e ra l A greem ent on T a r i f f s  and  T rade w i th  e f f e c t  from  1 J u l y  
1968, th e  d a te  on w hich  th e  Common Custom s T a r i f f  was b ro u g h t  
i n to  f o r c e ,  t h e  p ro v is io n  o f  t h a t  agreem ent have  s in c e  t h a t  d a te  
been  am ongst th o s e  w hich  th e  C o u rt o f  J u s t i c e  h as  j u r i s d i c t i o n ,  
by  v i r t u e  o f A r t i c l e  177 o f  th e  EEC T re a ty ,  to  i n t e r p r e t  b y  way 
o f  a p r e l im in a r y  r u l i n g  r e g a r d le s s  o f  th e  p u rp o s e  o f  
i n t e r p r e t a t i o n . "
46 The Nederlandse Spoorwegen Case, C ase 3 8 /7 5 , Douaneagent 
d e r  NV Nederlandse Spoorwegen v. Inspecteur der Invoerrechten en 
accijnzen, [1975] ECR, p .  1439 , a t  1450, g ro u n d  16 .
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o b l i g a t i o n 47.
T here  i s  a n o th e r  re a so n  f o r  t h e  i n t e r p r e t a t i v e  r o l e  o f  th e  ECJ, 
h a v in g  in  m ind th e  v e ry  n a tu r e  o f  th e  Community i n t e r n a l  
r e l a t i o n s .  The ECJ s t a t e d  t h a t  " in  e n s u r in g  r e s p e c t  f o r  
com m itm ents a r i s i n g  from  an ag reem en t c o n c lu d ed  by th e  Community 
i n s t i t u t i o n s  th e  Member S t a t e s  f u l f i l ,  w i th in  th e  Community 
sy s te m , an  o b l ig a t io n  i n  r e l a t i o n  to  th e  Community, w h ic h  have  
a s  siimed r e s p o n s i b i l i t y  f o r  th e  due p e rfo rm a n c e  o f  th e  
a g re e m e n t"48.
In  th e  l a t e r  c a s e s ,  h a v in g  b e fo r e  i t  a  l e g a l  a c t  c o n c lu d in g  
agreem ent i s s u e d  by  th e  Community i n s t i t u t i o n ,  th e  ECJ s i m p l i f i e d  
i t s  a rgum en ts on th e  co m p e ten ce . In  th e  Haegeman Case, t h e  ECJ 
s p e c i f i e d  t h a t  " th e  A thens Agreem ent was concluded  by th e  C o u n c il 
u n d e r A r t i c l e s  228 and 238 o f  th e  T r e a t y . . . " 49. C o n se q u e n tly , " i t  
m ust be p o in te d  o u t  t h a t  th e  ag reem en t i s  an  a c t  o f one o f  th e  
i n s t i t u t i o n s  o f  th e  Community w i th in  th e  m eaning o f in d e n t  (b) 
o f  th e  f i r s t  p a ra g ra p h  o f  A r t i c l e  177 o f  th e  EEC T re a ty  and t h a t  
t h e r e f o r e  th e  C o u rt has j u r i s d i c t i o n  to  g iv e  p r e l im in a r y  r u l i n g s  
on i t s  i n t e r p r e t a t i o n " 50. The ECJ e x p la in e d  t h a t  " th e  f u n c t io n  o f
47 The Nederlandse Spoorwegen Case, ib id ,  p . 1449, g ro u n d
14.
48 C ase 1 2 /8 6 , Meryem Demirei v. S t a d t  Schwäbisch Gmünd, 
[1987] ECR, p . 3719, a t  3751, g round  11; P re v io u s ly  d e c l a r e d  in  
th e  c a s e s  Haegeman and Kupferberg.
49 C ase 1 8 1 /7 3 , R.& V. Haegemem. v Belgian State, [1974] ECR, 
p .  449, a t  459, g round  2 .
50 Opinion 1/91, op. c i t . ,  p .  1 -6105, g ro u n d  38. The s i m i l a r  
w o rd in g  was u s e d  in  th e  p r e v io u s  c a s e s ,  a s  f o r  exam ple i n  th e  
Haegeman Case, op. c i t . ,  p . 459 , g ro u n d  3; and  in  J o in e d  C ases 
267 to  2 6 9 /8 1 , A m m in is tra z io n e  d e lle  Finsuize de llo  S ta to  v. 
Società P e tro life ra  Ita liana  SpA (SPI) and SpA Michelin I ta lia n a
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A r t i c l e  177 o f  th e  EEC T r e a ty  i s  to  e n s u re  th e  u n ifo rm  
a p p l i c a t i o n  th ro u g h o u t  th e  Community o f  a l l  p r o v i s io n s  fo rm in g  
p a r t  o f th e  Community l e g a l  sy s tem  and to  e n su re  t h a t  th e  
i n t e r p r e t a t i o n  th e r e o f  d o e s  n o t  v a ry  a c c o rd in g  to  th e  
i n t e r p r e t a t i o n  a cc o rd e d  to  them  by  v a r io u s  Member S t a t e s " * 51, th e  
com petence t h a t  in c lu d e s  a l s o  th e  i n t e r p r e t a t i o n  o f  th e  
i n t e r n a t i o n a l  a g re e m e n ts . As th e  ECJ s t a t e d  i n  th e  K u p fe rb e rg  
c a s e , " i t  i s  f o r  th e  C o u r t ,  w i th in  th e  fram ew ork o f  i t s  
j u r i s d i c t i o n  i n  i n t e r p r e t i n g  th e  p r o v is io n s  o f  a g re e m e n ts , to  
e n su re  t h e i r  u n ifo rm  a p p l i c a t i o n  th ro u g h  th e  Community"52.
Such a p o s i t i o n  o f  th e  ECJ c o u ld  provoke some d ilem m as. F i r s t  o f  
a l l ,  th e  ECJ h a s  b a se d  i t s  com petence on th e  f a c t  o f  th e  
e x is te n c e  o f  l e g a l  a c t ,  b u t  h a s  n e v e r a t t a c h e d  any im p o rta n c e  to  
th e  p o s s ib le  e f f e c t s  o f t h i s  a c t  w ith in  th e  Community law  s tr ic to  
sensu. An i n t e r n a t i o n a l  ag re e m e n t c o u ld  b e  c o n c lu d e d  b y  th e  
C ouncil in  a form  o f  r e g u la t io n  o r  d e c is io n , and t h e i r  r e s p e c t iv e  
e f f e c t s  c o u ld  be d i f f e r e n t  w i th in  th e  Community law  s t r i c to  
se n su . B ut a s  th e  ECJ c o n s id e r s  t h a t  th o se  a c t s  do n o t  t r a n s fo r m  
a norm h a v in g  o r i g i n  in  i n t e r n a t i o n a l  law  and  do n o t a f f e c t  th e  
i n t e r n a t i o n a l  n a tu r e  o f th e  o b l ig a t io n s  and r i g h t s  c o n ta in e d  i n  
i n t e r n a t i o n a l  a g re e m e n ts , th e  form o f  th e  a c t  c o n c lu d in g  
agreem ent does n o t  have any im p o rta n c e 53. C o n se q u e n tly , th e  form
(SAMI), [1983] ECR, p a ra .  2 o f  th e  r u l in g  {co n ce rn in g  th e  T a r i f f  
P ro to c o ls  to  GATT o f 16 J u ly  an d  3 0 Ju n e  1967) . The same i n  th e  
S in g e r  C ase , o p . c i t . ,  p . 861 , g round  2.
51 C ase C -1 9 2 /8 9 , S. Z. Sevince v . S t t a t s s e c r e t a r i s  van 
J u s t i t ie ,  [1990] ECR, p .  1 -3 4 6 1 , a t  1 -3501 , g ro u n d  11.
52 The Kupferberg Case, o p . c i t . ,  p p . 3662-3663 , g ro u n d  14 .
53 T h is  a c t  s t i l l  h as  t o  be  l e g a l l y  b in d in g .  I t  s h o u ld  be 
n o te d  t h a t  th e  ECJ d e n ie d  any  l e g a l  e f f e c t  o f  th e  d i f f e r e n t  
p o l i t i c a l  d e c i s io n s  o f th e  C o u n c il .  F o r exam ple, in  th e  SchliXter
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o f  th e  a c t  does n o t  p re c lu d e  an y  p o s s ib le  e f f e c t  o f  th e  ag re e m e n t 
co n c lu d ed  by  t h i s  a c t * 54. T h e re fo r e ,  th e  com petence  o f  th e  ECJ i s  
b a se d  on th e  f a c t  t h a t  i t  h a s  no f u r t h e r  im p o r ta n c e . So, i t  i s  
n o t  a form  o f  a c t  t h a t  g iv e s  th e  com petence o f  i n t e r p r e t a t i o n  to  
th e  ECJ, b u t  r a t h e r  i t s  b in d in g  c h a r a c t e r  and com m itm ents 
u n d e r ta k e n , w h ich , b e in g  p a r t  o f  th e  Community sy s tem , h a v e  to  
be d u e l ly  p e rfo rm e d . F u r th e rm o re , i t  can  b e  a rg u e d  t h a t  th e  
b in d in g  c h a r a c t e r  o f  a g re e m e n t on th e  Community i n s t i t u t i o n s  
( A r t ic le  2 2 8 ), in c lu d e s  o b l ig a t io n  fo r  th e  ECJ to  e n su re  th e  f u l l  
e f f e c t s  o f  ag reem en t a c c o rd in g  to  i t s  i n t e r n a l  c o m p e te n c ie s , a s  
f a r  a s  i t  c o n c e rn s  th e  Community. The A dvocate  G en era l T ra b u c c h i 
i n t e r p r e t e d  th e  C o u r t’ s  Haegeman p o s i t i o n  a s  t h a t  i t  "may be  
ta k e n  to  m ean, a s  a g a in s t  th o s e  s u b je c t  to  th e  l e g a l  sy s te m  o f  
th e  Community, an  i n t e r n a t i o n a l  agreem ent i s  v a l i d  n o t  in  i t s e l f  
a s  a term  o f  an  ag reem en t e f f e c t i v e  u n d e r i n t e r n a t i o n a l  law  b u t  
a s  r e s u l t  o f  an  a c t  o f th e  Community i n s t i t u t i o n . " S5
As f o r  th e  p r e - c o n d i t i o n s  f o r  exam in ing  th e  d i r e c t  e f f e c t  o f  
a g re e m e n ts , th e  ECJ e x p la in e d  t h a t  " b e fo re  i n v a l i d i t y  c a n  b e
C ase, th e  ECJ d e n ie d  th e  d i r e c t  e f f e c t  o f  th e  C o u n c i l 's  
r e s o l u t i o n  o f 22 March 1971 "w hich i s  p r im a ry  an e x p r e s s io n  o f  
th e  p o l ic y  fa v o u re d  by th e  C o u n c il and Government R e p re s e n ta t iv e s  
o f  Member S t a t e s  c o n c e rn in g  th e  e s ta b l is h m e n t  o f  an econom ic and  
m oneta ry  u n io n  op . c i t . ,  p . 1161, g ro u n d  40.
54 A lth o u g h  L ou is s t a t e s  t h a t  " l e  r e c o u r s  à des règlem ents 
remonte à 1968 e t  procède de 1 ' idée que le s  accords ta r i fa ir e s  
e t commerciaux comportant une m odification de p o sitio n  du t a r i f  
douanier commun, lui-même é ta b li sous forme de règlem ent, i l  
convenait de prendre un règlement pour assurer l 'a u to m a tic ité  
ind iscu tab le  de l 'a c tio n  de 1 'accord dans l 'ordre ju r id iq u e  
communautaire” , J . - V .  L o u is , "M ise en  o e u v re  des o b l i g a t i o n s  
i n t e r n a t i o n a l e s  de  l a  Communauté dans l e s  o r d r e s  j u r i d i q u e s  de 
l a  Communauté e t  de ses  E ta t s  m embres", RBDI, 1977, p p . 1 2 2 -1 4 3 , 
a t  136.
55 The B r e s c ia n i  C ase , o p . c i t . ,  p .  147.
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r e l i e d  upon b e f o r e  a  n a t i o n a l  c o u r t ”56/ a n o th e r  c o n d i t io n  ( in  
a d d i t i o n  to  th e  a g re e m e n t 's  b in d in g  c h a r a c t e r ) /  s h o u ld  be 
s a t i s f i e d .  A p r o v is io n  o f  i n t e r n a t i o n a l  law "m ust a ls o  b e  c a p a b le  
o f  c o n fe r r in g  r i g h t s  on c i t i z e n s  o f  th e  Community w hich th e y  can  
in v o k e  b e fo re  th e  c o u r t s " 57 *. I t  i s  n o t c l e a r  w hat c o u ld  be  a  r e a l  
sc o p e  o f t h i s  c o n d i t io n ,  in  p a r t i c u l a r  w h e th e r  th e  ECJ, b y  th e  
w o rd in g  " n a t io n a l  c o u r t"  and  t h i s  seco n d  c o n d i t io n ,  w an ted  to  
k eep  fo r  i t s e l f  a  com petence to  exam ine c a p a b i l i t y  o f a g re e m e n ts  
o f  c o n fe r r in g  in d iv id u a l  r i g h t s ,  b e c a u se  t h i s  c o n d i t io n  
r e p r e s e n t s  in  f a c t  th e  f i n a l  c o n c lu s io n  to  re a c h  and  n o t  a 
c o n d i t io n .  And t h i s  c o n c lu s io n , a s  th e  ECJ h as  a lr e a d y  r u l e d ,  i s  
t o  be re s e rv e d  f o r  th e  ECJ. As was concluded  by  R ideau, "ce n ' e s t  
pas l e  fait que l'accord engendre des droits pour les 
justiciables qui sera la condition de l'examen, c'est la nature 
des obligations résultant de 1 ’accord, qui déterminera si le juge 
est en mesure ou non de contrôler par rapport à lui l 'acte mis 
en cause, a u tre m e n t dit d'assurer son application 
juridictionnelle"**. I t  sh o u ld  be n o te d  t h a t  t h i s  c o n d it io n  seem s 
abandoned in  th e  c a se s  Schroeder and Haegeman, where th e  ECJ have 
n o t  exam ined th e  d i r e c t  e f f e c t  a s  a p r e - c o n d i t io n  f o r  ex am in in g  
a  v a l i d i t y  o f  an  a c t 59. F u r th e rm o re , i n  th e  Nederlandse
56 The International Fruit Company Case, op. c i t . ,  p . 1226, 
g ro u n d  7 .
57 The International F r u i t  Company Case, op . c i t . ,  p . 1226, 
g ro u n d  8 and p . 1229, p a r a .  1 o f  r u l i n g . .  I n  th e  Schlûter Case, 
t h e  ECJ u sed  w ord ing  " c a p a b le  o f c r e a t i n g  r i g h t s  o f w h ich  
i n t e r e s t e d  p a r t i e s  may a v a i l  th e m se lv e s  in  a  c o u r t  o f  law " , op. 
c i t . ,  p . 1157, g ro u n d  27 .
53 J o ë l  R id eau , "Les a c c o rd s  in te r n a t io n a u x  d an s  l a  
ju r is p ru d e n c e  de  l a  Cour de J u s t i c e  des Communautés e u ro p é e n n e s : 
R é f le x io n s  s u r  l e s  r e l a t i o n s  e n t r e  l e s  o rd re s  j u r i d i q u e s  
i n t e r n a t i o n a l ,  com m unautaire e t  n a tio n a u x " , RGDIP (1990), p . 287- 
418 , a t  362.
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Spoorwegen C ase59 60 th e  A d v o c a te -G e n e ra l Re i s  c h i  r e p e a te d  t h i s  
c o n d i t io n  r e f e r r i n g  to  th e  ju r i s p r u d e n c e  o f  th e  International 
Fruit Company an d  Schlüter61 62, b u t  th e  ECJ d id  n o t  r e l y  on t h i s  
a rg u m e n t. I n  f a c t ,  in  th e  sam e Case, th e  Com m ission c l e a r l y  
d e m o n s tra te d  i n  i t s  o b s e r v a t io n  th a t  th e  1950 C o n v e n tio n  on 
N om enclatu re  f o r  th e  C l a s s i f i c a t i o n  o f Goods i n  Custom s T a r i f f s  
was b in d in g  f o r  th e  Community, b u t  t h a t  th e r e  can  be no q u e s t io n  
t h a t  i t  e n t a i l s  i n d iv i d u a l s  t o  a v a i l  th e m se lv e s  t h e r e o f  i n  th e  
c o u r t s 52.
A t th e  l a t e r  s t a g e ,  th e  ECJ e x p re s s e d  th e  n e c e s s a r y  c o n d i t i o n s  
f o r  th e  d i r e c t  e f f e c t  o f  i n t e r n a t i o n a l  ag re e m e n ts  i n  a  m anner 
m ore s i m i l a r  t o  t h a t  a l r e a d y  e s t a b l i s h e d  f o r  th e  Community law  
stricto sensu. In  t h i s  s e n s e , th e  ECJ d e c la re d , a s  in  th e  Demirel 
Case t h a t  " th e  p r o v is io n  i n  an ag reem en t c o n c lu d e d  b y  th e  
Community w ith  non-m em ber c o u n t r i e s  m ust be  r e g a rd e d  a s  b e in g  
d i r e c t l y  a p p l ic a b le  when, r e g a r d  be in g  had  to  i t s  w ording  and  th e  
p u rp o se  an d  n a tu r e  o f  th e  ag reem en t i t s e l f ,  th e  p r o v i s i o n  
c o n ta in s  a  c l e a r  and  p r e c i s e  o b l ig a t io n  w hich i s  n o t s u b j e c t ,  in  
i t s  im p le m e n ta tio n  o r  e f f e c t s ,  to  th e  a d o p tio n  o f  any su b s e q u e n t 
m ea su re "63. Some p e r s o n s ,  i n c lu d in g  th e  A dvocate  G e n e ra l R o zes , 
h a v e  draw n a c o n c lu s io n  t h a t  su c h  a w ord ing  r e p r e s e n t s  j u s t  a
59 A lth o u g h  i t  sh o u ld  be  n o te d  t h a t  th e  Com m ission r e p e a te d  
t h i s  re q u ire m e n t  in  th e  Polydor Case, C ase 2 7 0 /8 0 , Polydor 
Limited and RSO Records Inc. v. Harlequin Record Shops Limited 
and Simins Records Limited, [1982] ECR, p . 329 , a t  3 43 .
60 The Nederlandse Spoorwegen, op. cit., p .  1439.
61 Ibid, p .  1457.
62 Ibid, p .  1444.
63 The Demirel Case, op. cit., p . 3752, g ro u n d  14 . R e p e a te d  
l a t e r  in  th e  C ase  1 8 /9 0 , Office national de l'emplio (Onem) v . 
Bahia Kziber, ECR [1 9 9 1 ], p .  1 -1 9 9 , a t  1 -2 2 5 , g round  15.

25
s im p le  t r a n s p o s i t i o n  o f th e  g e n e r a l  c o n d i t io n s  t h a t  th e  ECJ h a s  
d e f in e d  in  th e  c o n te x t  o f th e  Community law  stricto sensu. In  th e  
Pabst C ase54, sh e  e x p la in e d  t h a t  two c o n d i t i o n s  m ust e x i s t  i n  
o r d e r  to  r e c o g n iz e  th e  d i r e c t  e f f e c t  o f  an  i n t e r n a t i o n a l  
a g re e m e n t 's  p r o v is io n .  The f i r s t  c o n d i t io n ,  a s  p r e s e n te d  by M rs. 
R ozes, was a  s im p le  r e f e r e n c e  to  th e  Liltticke C ase, i . e . ,  t o  th e  
Community law  s t r i c t o  s e n s u . J u s t  th e  se co n d  c o n d i t io n  was 
r e l a t e d  to  th e  q u a l i t y  o f th e  l e g a l  o r d e r  t h a t  c o u ld  be  
e s t a b l i s h e d  by  th e  a g re e m e n t in  q u e s t io n ,  i n c lu d in g  
c o n s id e r a t io n s  o f " th e  s p i r i t  and g e n e r a l  p la n "  o f th e  
ag re e m e n t55.
I t  sho u ld  be a l s o  n o ted  t h a t  th e  ECJ has n e v er tak e n  in to  s e r io u s  
c o n s id e r a t io n ,  a s  f o r  p o s s i b l e  o b s ta c le  to  i t s  com petence , th e  
f a c t  th a t  an  i n t e r n a t i o n a l  ag reem ent has been  co n clu d ed  in  a  form  
o f  s o - c a l l e d  "m ixed a g re e m e n t" , i . e . ,  c o n c lu d e d  s im u l ta n e o u s ly  
by  th e  Community and i t s  {some o r  a l l )  Member S t a t e s .  The ECJ 
a v o id e d  to  r u l e  e x p l i c i t l y  on  t h i s  i s s u e  i n  th e  Demirel Case. 
A f te r  rem arks o f  th e  German an d  U n ited  Kingdom Governm ents t h a t ,  
i n  th e  c a s e  o f  "mixed a g re e m e n ts " , a s  i t  was th e  c a s e  o f  th e  
A s s o c ia t io n  A greem ent w ith  T u rk ey , th e  C o u r t ' s  i n t e r p r e t a t i v e  
j u r i s d i c t i o n  d o es n o t e x te n d  w hereby th e  Member S t a t e s  h av e  
e n te re d  in to  commitments in  th e  e x e r c is e  o f t h e i r  own pow ers, th e  
ECJ, a f t e r  s t a t i n g  t h a t  freedom  o f movement o f  w o rk e rs  f a l l s  
w i th in  th e  sco p e  o f th e  T r e a ty ,  c o n c lu d e d  t h a t  some com m itm ents 
" a t  l e a s t  to  a c e r t a i n  e x te n t"  m ust ta k e  p a r t  in  th e  Community 
sy s te m  and  t h a t  " A r t i c l e  22 8 m ust n e c e s s a r i l y  empower th e  
Community to  g u a ra n te e  com m itm ents to w ard s  non-m em ber c o u n t r i e s  *65
54 C ase 1 7 /8 1 , P a b s t & Richarz KG v . Hauptzollamt Oldenburg,
[1982] ECR, p . 1331.
65 The Pabst Case, op. c i t . ,  p p . 1 3 5 8 -1 3 5 9 .
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in  a l l  f i e l d s  c o v e re d  by th e  T r e a ty " 66. S im ila r  was th e  s i t u a t i o n  
in  th e  Bresciani Case i n  w hich th e  ECJ, in  i n t e r p r e t a t i o n  o f  th e  
Yaoundé C onven tion , j u s t  m en tio n ed  t h a t  " i t  was c o n c lu d ed  in  th e  
name n o t  o n ly  th e  Member S t a t e s  b u t  a l s o  o f  th e  Community w h ich , 
in  c o n se q u e n c e , a r e  bound b y  v i r t u e  o f  A r t i c l e  228"67 68, b u t  th e  
f a c t  t h a t  t h a t  was a  c l e a r  c a s e  o f  sh a re d  com petence betw een th e  
Member S ta te s  and th e  Community d i d  n o t  e f f e c t  th e  com petence o f  
th e  ECJ. A gain , f o r  th e  ECJ th e  o n ly  im p o rta n t f a c t  seems to  be  
t h a t  t h e r e  e x i s t s  an  a c t  o f th e  C o u n c il  c o n c lu d in g  th e  ag reem en t 
in  q u e s t io n 60. In  th e  Haegeman Case , th e  ECJ made a r e s e r v e  
s t a t i n g  t h a t  th e  A greem ent i s  " in  so f a r  a s  c o n ce rn s  th e  
Community, an a c t  o f  th e  i n s t i t u t i o n s . . . " ,  in  o r d e r  to  j u s t i f y  
i t s  j u r i s d i c t i o n  b a se d  on a r t i c l e  177 o f th e  EEC T re a ty .  In  th e  
r e c e n t  c a se  No. C -316 /91 , European Parliament v. Council of the 
European Union6*, n o t  b ased  on A r t i c l e  177, th e  ECJ e n te r e d  i n t o  
a n a ly s i s  o f  th e  F o u r th  APC-EEC C o n v e n tio n , in  o r d e r  to  i d e n t i f y  
the  p a r t i e s  w hich have e n te re d  i n t o  commitments v i s - à - v i s  th e  ACP 
S t a t e s .  As t h i s  C o nven tion  was c o n c lu d e d  in  a  form  o f "m ixed
66 The Demirel C ase, op . c i t .  , a t  3751, g round  9.
67 The Bresciani Case, ibid , p .  140, g round  18.
68 A lthough  th e  A dvocate G e n e ra l T rab u cch i e x p la in e d  in  th e  
Bresciani Case t h a t
' ' [ i ] t  i s  t r u e  t h a t  th e  c o n v e n tio n  i s  o f n e c e s s i t y  a  
b i l a t e r a l  o r  m u l t i l a t e r a l  in s tru m e n t  and , a s  su ch , 
d o e s  n o t  le n d  i t s e l f  t o  i d e n t i f i c a t i o n  w ith  th e  a c t s  
o f  th e  Community e x e c u t iv e ,  w hich a re  in h e r e n t ly  
u n i l a t e r a l .  N e v e r th e le s s ,  t h e  d e f i n i t i o n  o f  th e  scope  
o f  a  S t a t e 's  Community o b l i g a t i o n  i s  a lw ays a  q u e s t io n  
o f  i n t e r p r e t i n g  Community law  and i t  i s ,  t h e r e f o r e ,  
n o t  n e c e s s a ry  to  b a se  th e  C o u r t 's  j u r i s d i c t i o n  to  g iv e  
a  p r e l im in a r y  r u l in g  i n  s u c h  c irc u m s ta n c e s  on th e  
a s s i m i l a t i o n  o f  th e  i n t e r n a t i o n a l  c o n v en tio n  to  an  a c t  
o f  a  Community i n s t i t u t i o n " ,  op . c i t . ,  p . 147.
69 [1994] ECR , p .  1 - 6 2 5 .
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in  a l l  f i e l d s  c o v e re d  by th e  T r e a ty " 66. S im ila r  was th e  s i t u a t i o n  
in  t h e  B re s c ia n i  Case in  w hich th e  ECJ, in  i n t e r p r e t a t i o n  o f  th e  
Yaoundé C onven tio n , j u s t  m en tio n ed  t h a t  " i t  was c o n c lu d ed  in  th e  
name n o t  o n ly  th e  Member S t a t e s  b u t  a l s o  o f  th e  Community w h ich , 
in  c o n se q u e n c e , a r e  bound b y  v i r t u e  o f  A r t i c l e  2 2 8 "67, b u t  th e  
f a c t  t h a t  t h a t  was a  c l e a r  c a s e  o f  sh a re d  com petence  betw een  th e  
Member S ta te s  and th e  Community d i d  n o t  e f f e c t  th e  com petence o f  
the  ECJ. A gain , f o r  th e  ECJ th e  o n ly  im p o r ta n t  f a c t  seems to  b e  
t h a t  t h e r e  e x i s t s  an  a c t  o f  th e  C o u n c il  c o n c lu d in g  th e  ag reem en t 
in  q u e s t io n 68. In  th e  Haegeman Case, th e  ECJ made a r e s e r v e  
s t a t i n g  t h a t  th e  Agreem ent i s  " in  so f a r  a s  c o n c e rn s  th e  
Community, an  a c t  o f  th e  i n s t i t u t i o n s . . . " ,  in  o r d e r  to  j u s t i f y  
i t s  j u r i s d i c t i o n  b a se d  on a r t i c l e  177 o f th e  EEC T re a ty .  I n  th e  
r e c e n t  c a se  No. C -316 /91 , E u ro p ean  Parliament v . Council of the 
European Union69, n o t  b ased  on A r t i c l e  177, th e  ECJ e n te r e d  i n t o  
a n a ly s i s  o f th e  F o u r th  APC-EEC C o n v e n tio n , in  o r d e r  to  i d e n t i f y  
the  p a r t i e s  w hich have e n te re d  i n t o  commitments v i s - à - v i s  th e  ACP 
S t a t e s .  As t h i s  C onven tion  was c o n c lu d e d  in  a form  o f "m ixed
66 The Demirel Case, op. c i t . ,  a t  3751, g ro u n d  9.
67 The Bresciani Case, ibid, p . 140, g round  18.
68 A lthough  th e  A dvocate G e n e ra l  T rab u cch i e x p la in e d  i n  th e  
Bresciani Case t h a t
" [ i ] t  i s  t r u e  t h a t  th e  c o n v e n tio n  i s  o f n e c e s s i t y  a 
b i l a t e r a l  o r  m u l t i l a t e r a l  in s t ru m e n t  and , a s  su ch , 
d o e s  n o t  le n d  i t s e l f  t o  i d e n t i f i c a t i o n  w ith  th e  a c t s  
o f  th e  Community e x e c u t iv e ,  w hich a re  i n h e r e n t l y  
u n i l a t e r a l .  N e v e r th e le s s ,  t h e  d e f i n i t i o n  o f  th e  sco p e  
o f  a  S t a t e 's  Community o b l ig a t io n  i s  a lw ays a  q u e s t io n  
o f  i n t e r p r e t i n g  Community law  and i t  i s ,  t h e r e f o r e ,  
n o t  n e c e s s a ry  to  b ase  th e  C o u r t 's  j u r i s d i c t i o n  to  g iv e  
a  p r e l im in a r y  r u l in g  i n  su c h  c irc u m s ta n c e s  on th e  
a s s i m i l a t i o n  o f  th e  i n t e r n a t i o n a l  c o n v e n tio n  to  an  a c t  
o f  a  Community i n s t i t u t i o n " ,  op. c i t . ,  p . 147 .
69 [1994] ECR , p .  1 - 6 2 5 .
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ag reem en t"  w ith o u t  s p e c i f i c a t i o n  o f  t h e i r  r e s p e c t iv e  com m itm ents 
in  th e  t e x t  o f  th e  C o n v en tio n , t h e  ECJ r u l e d  i n  a c c o rd a n c e  w i th  
th e  r e s p e c t iv e  c o m p e te n c ie s  b a s e d  on th e  T r e a ty  p r o v i s i o n s ,  
c o n c lu d in g  t h a t  in  th e  f i e l d  o f  d eve lopm en t a i d  th e  Community 
does n o t  have  an e x c lu s iv e  com petence  and t h a t  c o n s e q u e n tly , t h e  
Member S t a t e s  h ad  th e  r i g h t  to  p re fo rm  t h e i r  com m itm ents 
in d e p e n d e n t ly  vis-à-vis t h e  ACP S t a t e s .
The ECJ has been  a ls o  in  a s i t u a t i o n  to  i n t e r p r e t  a d e c i s io n  o f  
an i n s t i t u t i o n  c re a te d  by i n t e r n a t i o n a l  ag reem en t. In  th e  Sevince 
Case, th e  ECJ was a sk ed  by  a  n a t i o n a l  c o u r t  ( th e  Raad van State, 
Netherlands) w h e th e r an i n t e r p r e t a t i o n  o f  d e c i s io n s  o f  th e  
C o u n c il o f  A s s o c ia t io n  may be  g iv e n  under A r t i c l e  177 o f  th e  EEC 
T r e a ty .  The C o u rt h e ld  t h a t  " s in c e  th e y  a r e  d i r e c t l y  c o n n e c te d  
w ith  th e  A greem ent to  w h ich  th e y  g iv e  e f f e c t ,  th e  d e c i s io n s  o f  
th e  C o u n c il o f  A s s o c ia t io n ,  i n  th e  same way a s  th e  A greem en t 
i t s e l f ,  form  an in t e g r a l  p a r t  . . .  o f  th e  Community le g a l  system " . 
T h e re fo re ,  a s  th e  ECJ has a  j u r i s d i c t i o n  to  g iv e  th e  p r e l im in a r y  
r u l i n g  on th e  A greem ent, i t  h a s  a ls o  j u r i s d i c t i o n  " to  g iv e  
r u l i n g s  on th e  i n t e r p r e t a t i o n  o f  th e  d e c i s io n s  a d o p te d  by  th e  
a u t h o r i t y  e s t a b l i s h e d  by  th e  A greem ent and  e n t r u s t e d  w i th  
r e s p o n s i b i l i t y  f o r  i t s  im p le m e n ta tio n " 70. In  th e  Kus C ase71, th e  
ECJ gave an i n t e r p r e t a t i o n  o f  A r t i c l e  6 o f  th e  D e c is io n  No. 1 /8 0  
o f th e  A s s o c ia t io n  C o u n c il e s t a b l i s h e d  by  th e  A s s o c ia t io n  
A greem ent be tw een  th e  Community and  T u rkey . A lth o u g h  th e  German 
Governm ent h ad  r e q u e s te d  th e  ECJ to  r e c o n s id e r  i t s  com petence to  
i n t e r p r e t  a  d e c i s io n  a d o p te d  b y  th e  o rg a n  e s t a b l i s h e d  by  t h e
70 T h is  com petence was e s t a b l i s h e d  i n  th e  Sevince Case, o p . 
cit., g ro u n d s  9 -1 0 , a t  p . 1 -3 5 0 1 .
71 The C ase C -2 3 7 /9 1 , Kazim Kus v. Landeshauptstadt 
Wiesbaden, [1992] ECR, p . 1 -6 8 0 7 , a t  1 -6811 , g ro u n d  9.
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association agreement on the basis of Article 11112, the ECJ only 
made a reference to its earlier Sevince position, stating that 
no new elements appeared in the Kus Case72 3.
3. METHODS OF INTERPRETATION
2.1. THE COMMUNITY LAW STRICTO SENSU
The exclusive interpretation competence within the Community law 
enabled the ECJ to choose, among different theoretical methods74 
of interpretation of legal norms, its preferable method of 
interpretation applicable to the Community law. In other words, 
the ECJ is the master of its own method of interpretation of 
legal norms within the Community legal system. Such a possibility 
determined the ECJ more as a constitutional court in terms of one 
of the Communities' institutions charged to fulfil certain task, 
rather than "external" organ meanly aimed to resolve disputes 
between the parties75.
That was probably one of the main reasons that the ECJ has, from 
the very beginning of its jurisprudence, favoured a teleological 
and a systematic method of interpretation of the Community legal
72 See arguments of the German Government presented in the 
Sevince Case, op. cit., p. 1-3469.
73 The Kus Case, op. cit., ground 9.
74 For a list of publications on this issue, see, Stuart S. 
Malawer, "International Law, European Community Law and the Rule 
of Reason", 8 Journal of World Trade Law 1 (1974), pp. 17-74, 
note 120 at 46.
75 For the different definitions of the European Court of 
Justice's competencies, see Renaud Dehausse, op. cit., supra note 
6, pp. 19-32.
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norms, rather than a literal one. By such an approach, the Court 
has differentiated itself and consequently the Community legal 
order from the classical international law76, where teleological 
and systematical methods of legal acts interpretation are not 
unknown, but often literal method of interpretation prevails. In 
the Van Gend & Loos Case the Advocate General Roamer suggested 
to the Court to take into consideration the "wording, the content 
and the context of the provision to be interpreted"77. In its 
analysis, the Advocate General based most of his consideration 
on wording of the Treaty, and especially of its Article 12. This 
analysis included designation of the addressee of the Article 12 
as well as words chosen78. In its ruling, the Court, in a way 
that had important impact on further development of the direct 
effect concept, changed the order of the proposed elements for 
interpretation of the Community provisions, stating that it is 
necessary to consider "the spirit, the general scheme and the 
wording of those provisions"79.
In later cases, the Court relativized further the importance of 
wording, especially as it concerned the formal addressee of 
provision in question80. This approach has got more importance in
76 For attempts to place the European Community law in the 
framework of the general system of international law, see, e.g., 
Stuart S. Malawer, op. cit., supra note 74, p. 26-27.
77 Op. cit. , p. 24.
78 Ibid, pp. 22-24.
79 Ibid, p. 12.
80 For example in the case of Defrenne, the Court confirmed 
that " [ijndeed, as the Court has already found in other contexts, 
the fact that certain provisions of the Treaty are formally 
addressed to the Member States does not prevent rights from being 
conferred at the same time on any individual who has interest in
ri
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wth e  c a s e  o f  d i r e c t  e f f e c t  o f  d i r e c t i v e s ,  w here  th e  a n a l y s i s  o f  
s im p le  w ord ing  w ould h av e  p r e v e n te d  th e  C o u rt o f J u s t i c e  to  
e s t a b l i s h  th e  d i r e c t  e f f e c t s .  B u t, as th e  C o u r t  s t a t e d  i n  th e  
SACE Case t h a t  " i l  convient de considérer non seulement la forme 
de 1 'acte en cause, mais encore sa substance ainsi que sa 
fonction dans le système du t r a i t é " * 81 82.
The i n t e r p r e t a t i o n  o f  a  p r o v i s i o n  in  q u e s t io n  in  i t s  c o n te x t  
e n a b le d  th e  ECJ to  ta k e  i n to  c o n s id e r a t io n  o th e r  norms c o n ta in e d  
i n  th e  same l e g a l  a c t ,  and  e v en  th o se  c o n ta in e d  in  d i f f e r e n t  
a c t s .
30
A ll  th e s e  m ethods have g iv e n  to  th e  ECJ th e  p o s s i b i l i t y  to  fo l lo w  
dynam ics o f  th e  Community law 92, and in  f a c t ,  to  a d a p t  i t s  
i n t e r p r e t a t i o n  to  developm en t o f  t h i s  sy s te m  o f  law93.
Such  a p o l i c y - o r i e n t e d  a p p ro a c h 34 o f  th e  C o u rt h a s  h a d  an  
in f lu e n c e  on a l l  a rgum en ts p r e s e n te d  i n  f a v o u r  o f th e  d i r e c t  
e f f e c t  o f th e  Community p r o v i s io n s .  I t  can  be a rg u ed  t h a t  by su ch  
a n  a p p ro a c h , th e  ECJ h a s  abandoned  th e  c l a s s i c a l  m ethod  o f
th e  p e rfo rm a n c e  o f  th e  d u t i e s  th u s  l a i d  down", C ase 4 3 /7 5 , 
Gabrielle De frenne v. Société Anonyme Belge de Navigation 
Aérienne Sabena, [1976] ECR, p .  475, g ro u n d  31 .
81 C ase 33 -70 , Spa SACE contre ministère des finances de la 
République italienne, Recueil [1970 ], p .  1223, p o in t  13 .
82 See, e . g . ,  M ichel W alb roeck , "Le r ô l e  de l a  C our de 
j u s t i c e  dans l a  m ise en o eu v re  du t r a i t é  CEE", in :  Les e f f e t s  des 
decisions de la Cour de justice des Communautés européennes dans 
les Etats membres, (B ru x e lle s :  Uga, 1980), p p .183-216, a t  188-201
93 On s e v e r a l  o c c a s io n s ,  th e  ECJ made r e f e r e n c e  to  " th e  
s t a t e  o f  Community law  f o r  th e  tim e  b e in g " ,  f o r  exam ple  th e  
Kupferberg Case, op. c i t p .  3662,  g ro u n d  12.
84 F r e e s to n e  & D avidson , op. cit., supra n o te  13, p .  2 9 .
-  r-
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i n t e r p r e t a t i o n  o f  i n t e r n a t i o n a l  a g re e m e n ts  e s t a b l i s h e d  i n  
i n t e r n a t i o n a l  law , nam ely th e  i n t e n t i o n  o f  c o n t r a c t i n g  p a r t i e s ,  
m o s t ly  e x p re s s e d  in  th e  w o rd in g  o f  a g re e m e n ts . I t  i s  g e n e r a l l y  
a c c e p te d  t h a t  t h i s  p r a c t i c e ,  a s  i t  c o n c e rn s  th e  p o s s ib l e  d i r e c t  
e f f e c t  o f  an i n t e r n a t i o n a l  in s t ru m e n t ,  was c o n firm e d  and  
e x p la in e d  by th e  Perm anent C o u r t  o f I n t e r n a t i o n a l  J u s t i c e ' s  
judgm ent i n  th e  Danzing Case.85 86W ith in  th e  Community law , on th e  
c o n t r a r y ,  a s  i t  was e x p re s s e d  b y  W in te r , th e  i n t e r p r e t a t i o n  o f  
th e  E uropean C o u rt o f J u s t i c e  aim ed " . . .  n o t  w hat th e  d r a f t e r s  
o f  th e  T re a ty  h ad  in  m ind b u t w hat th e y  o u g h t to  have  in  m in d "36 
The ECJ p ro b a b ly  c o n s id e re d  t h a t ,  by  e s t a b l i s h i n g  an in d e p e n d e n t 
j u d i c i a r y  o rg a n  h a v in g  a  com petence  to  i n t e r p r e t  th e  T r e a t i e s ,  
t h e  c o n t r a c t i n g  p a r t i e s  h av e  e x p re s s e d  c l e a r l y  t h e i r  
i n t e n t i o n s 87.
One o f th e  m ost im p o rta n t i n t e r p r e t a t i v e  p r i n c i p l e s  w hich  e n a b le d  
th e  ECJ to  d e v e lo p  i t s  own way o f  t e l e o l o g i c a l  i n t e r p r e t a t i o n  i s  
th e  n o t io n  o f th e  e f f e c t i v e n e s s  ( " e r f e t  u t i l e " ) .  From th e  v e r y  
b e g in n in g  o f i t s  ju r i s p r u d e n c e ,  th e  E uropean  C o u rt h a s  h a d  th e  
p re o c c u p a tio n  how to  make Community law  more e f f e c t i v e .  I t  i s  in  
t h i s  c o n te x t  t h a t  th e  d ev e lo p m en t o f th e  d i r e c t  e f f e c t  th e o r y  
w i th in  th e  Community law  c o u ld  be o b se rv e d  and e x p la in e d .
85 A d v iso ry  O p in ion  o f M arch 3, 1928, R e c u e il  d e  l a  C P U , 
S é r i e  B, 1928.
86 W in te r , op . c i t . ,  supra n o te  13, p . 433 .
87 As W in te r  p o in te d  o u t, " i t  i s  th e  C o u rt o f  J u s t i c e  w h ich  
h a s  rem oved from  member S t a t e s  th e  pow er to  d e te rm in e  th e  sc o p e  
o f  t h e i r  com m itm ents u n i l a t e r a l l y  an d  to  draw  th e  c u s to m a ry  
c o n c lu s io n s  from  th e  m ethod i n  w hich  th e y  h av e  in c o r p o r a te d  th e  
T re a ty  in  a c c o rd a n c e  w ith  t h e i r  r e s p e c t iv e  c o n s t i t u t i o n a l  la w s . 
Thus th e  C o u rt h a s  s e iz e d  c o m p le te  c o n t r o l  o v e r  th e  q u e s t io n  o f  
i n t e r p r e t a t i o n  o f  th e  d i r e c t  a p p l i c a b i l i t y  o f  T r e a ty  l a w ." ,  
W in te r, o p . c i t . ,  su p ra  n o te  13 , p . 431.
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P e s c a to r e  e x p re s s e d  t h i s  C o u r t s ’ p re o c c u p a t io n  i n  th e  f o l lo w in g  
w o rd s : "The e x p lo r a t io n  o f  th e  r e l e v a n t  c a s e - la w  shows t h a t  t h e  
d o m in an t p re o c c u p a tio n  o f th e  E uropean  C o u rt i s  t o  e n su re  in  a l l  
t h e  c ir c u m s ta n c e s  th e  o p e r a t i v e  c h a r a c te r  o f  th e  r u l e s  o f  
Com m unity law "88 89 and  e x p la in e d  t h a t  " [ i ] t  was th u s  a  h i g h ly  
p o l i t i c a l  id e a ,  draw n from  a p e r c e p t io n  o f t h e  c o n s t i t u t i o n a l  
s y s te m  o f th e  Community, w h ich  i s  a t  th e  b a s i s  o f  Van Gend en  
L oos and w hich  c o n tin u e s  to  i n s p i r e  th e  w hole d o c t r i n e  f lo w in g  
from  i t " 85.
In  many ju d g m e n ts , th e  C o u r t  o f  J u s t i c e  r e f e r r e d  to  th e  
e f f e c t i v e n e s s  o f  th e  Community law , a lth o u g h  i t  can  be a rg u e d  
t h a t  t h i s  i s  n o t  a le g a l  b u t  p o l i c y  argum ent90. F o r  exam ple, t h e  
ECJ d e c la r e d  t h a t  " [ i ] n  p a r t i c u l a r ,  w here th e  Com m unity 
a u t h o r i t i e s  h av e , by d i r e c t i v e ,  im posed on Member S t a t e s  t h e  
o b l ig a t io n  to  p u rsu e  a p a r t i c u l a r  co u rse  o f  c o n d u c t, th e  u s e f u l  
e f f e c t  o f su ch  an  a c t  w ould b e  w eakened i f  i n d iv i d u a l s  w e re  
p re v e n te d  from  r e ly in g  on i t  b e f o r e  t h e i r  n a t i o n a l  c o u r ts  and  i f  
t h e  l a t t e r  w ere p re v e n te d  from  ta k in g  i t  i n to  c o n s id e r a t i o n  a s  
an  e le m e n t o f  Community l a w ." 91
88 P. P e s c a to r e ,  ""The D o c tr in e  o f  'D i r e c t  E f f e c t ' :  An 
I n f a n t  D ise ase  o f  Community Law", European Law Review 8 (1983) ,p .  
177 .
89 P e s c a to r e ,  op. c i t .  s u p ra  n o te  54, 88, p .  158.
90 See H a r t le y ,  op. c i t .  s u p ra  n o te  9, p . 202.
91 C ase 4 1 /7 4 , Yvonne van Duyn v. Home Office, [1974] ECR,
p . 1337, a t  1348, ground 12. In  th e  Becker C ase, th e  ECJ r e p e a te d  
t h e  same f o r m u la t io n  a d d in g  to  i t  a  word " e f f e c t i v e n e s s " ,  C ase  
8 /8 1 , Ursula Becker v. Finanzamt Münster-Innenstadt, [1982] ECR, 
p . 53, a t  70 -71 , ground 23; See a l s o  Case C -188 /89 , A. Foster and 
O th e rs  v . British Gas pic , [1990] ECR, p . 1 -3 3 1 3 , a t  1 -3 3 4 7 ,
g ro u n d  16.
IÉ
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In th e  Defrenne Case, th e  C o u rt o f  J u s t i c e  e x p la in e d  t h a t
" [ t ] h e  e f f e c t i v e n e s s  o f  t h i s  p r o v i s io n  [ A r t i c l e  119] 
c a n n o t  be  a f f e c t e d  by th e  f a c t  t h a t  th e  d u ty  im posed 
b y  th e  T re a ty  was n o t  d is c h a rg e d  by c e r t a i n  Member 
S t a t e s  and  t h a t  th e  j o i n t  i n s t i t u t i o n s  h ave  n o t  
r e a c t e d  s u f f i c i e n t l y  e n e r g e t i c a l l y  a g a i n s t  t h i s  
f a i l u r e  to  a c t .
To a c c e p t  th e  c o n tr a r y  v iew  w ould  be t o  r i s k  r a i s i n g  
th e  v i o l a t i o n  o f  th e  r i g h t  to  th e  s t a t u s  o f  p r i n c i p l e  
o f  i n t e r p r e t a t i o n ,  a p o s i t i o n  th e  a d o p tio n  o f  w hich  
w ould  n o t be c o n s i s t e n t  w ith  th e  ta s k  a s s ig n e d  to  th e  
C o u rt by A r t i c l e  164 o f  th e  T r e a ty " 92.
In c a s e s  where i t  was n o t p o s s ib le  to  en su re  by th e  Community law 
i t s e l f ,  th e  C o u rt o f  J u s t i c e  im posed  t h i s  o b l ig a t io n  on  th e  
Member S ta te s  by sa y in g  t h a t  "Member S ta te s  a re  r e q u i r e d  to  a d o p t 
m easu res w hich  a r e  s u f f i c i e n t l y  e f f e c t i v e  to  a c h ie v e  th e  
o b je c t iv e  o f th e  d i r e c t i v e  and  to  e n su re  t h a t  th o s e  m easu res  may 
in  f a c t  be  r e l i e d  on b e fo r e  th e  n a t i o n a l  c o u r t s  by  th e  p e r s o n  
c o n c e rn e d " 93.
In  t h i s  r e g a rd ,  th e  d i r e c t  e f f e c t  c o u ld  be e x p la in e d  as  a  form  
of c o n t r o l  o f  th e  im p le m e n ta tio n  o f  th e  Community law , b y  th e  
in d iv id u a l s .  W e ile r  even  e x p re s s e d  an  o p in io n  t h a t  " in d iv id u a l s  
. . .  becam e th e  p r i n c i p a l  'g u a r d i a n s ' o f  th e  l e g a l  i n t e g r i t y  o f  
Community law "94. I t  i s  a  form  o f  s a n c t io n  in te n d e d  to  make th e  
Community law  more e f f e c t i v e  th a n  c l a s s i c  i n t e r n a t i o n a l  law . I n  
a num ber o f c a s e s ,  e s p e c i a l l y  r e g a rd in g  d i r e c t  e f f e c t  o f  
d i r e c t i v e s ,  th e  C o u rt e x p la in s  t h a t  a  "Member S t a te  t h a t  h a s  n o t
92 Op. c i t . ,  p .  475, g ro u n d s 33 and 34.
93 C ase 1 4 /8 3 , Sabine von Colson and Elisabeth Kamann v . 
Land Nordrhein-Westfalen, [1984] ECR, p . 1907, p o i n t  18.
94 J .H .H . W e ile r ,  "The T ra n s fo rm a tio n  o f  E u ro p e" , 100 The 
Yale Law Journal (1 9 9 1 ), p .  2414.
i
a d o p te d  th e  im p lem en tin g  m e a su re s  r e q u i r e d  b y  th e  d i r e c t i v e  
w i th in  th e  p r e s c r ib e d  p e r i o d  may n o t  p le a d ,  a s  a g a i n s t  
i n d iv i d u a l s ,  i t s  own f a i l u r e  to  p e rfo rm  th e  o b l i g a t i o n " 95.
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The d i r e c t  e f f e c t  h as  f o r  i t s  t a s k  to  r e i n f o r c e  th e  sy s te m
e s t a b l i s h e d  by th e  A r t i c l e s  169 an d  170 o f  th e  EEC T r e a ty .  The
C o u rt e x p la in e d  t h a t  in  Van Gend & Loos b y  s t a t i n g  t h a t :
"The f a c t  t h a t  th e s e  A r t i c l e s  o f  th e  T re a ty  e n a b le  th e  
Commission an d  th e  Members S t a t e s  to  b r in g  b e fo r e  th e  
C ourt a  S t a t e  w hich h a s  n o t  f u l f i l l e d  i t s  o b l ig a t io n s  
d o es n o t  mean t h a t  i n d i v i d u a l s  c a n n o t p le a d  th e s e  
o b l ig a t i o n s ,  sh o u ld  th e  o c c a s io n  a r i s e ,  b e fo r e  a 
n a t io n a l  c o u r t ,  any more th a n  th e  f a c t  t h a t  th e  T re a ty  
p la c e s  a t  t h e  d i s p o s a l  o f  th e  Com m issions ways o f  
e n s u r in g  t h a t  o b l ig a t io n s  im posed upon th o s e  s u b j e c t  
to  th e  T re a ty  a r e  o b se rv e d , p re c lu d e s  th e  p o s s i b i l i t y ,  
i n  a c t i o n s  be tw een  i n d i v i d u a l s  b e fo r e  a  n a t i o n a l  
c o u r t ,  o f  p le a d in g  in f r in g e m e n ts  o f  th e s e  
o b l i g a t i o n s "96.
T h is  p o s i t i o n  o f  th e  C o u rt o f  J u s t i c e  h a s  two p u rp o s e s :  f i r s t ,
r e s t r i c t i o n  to  p ro c e d u re  u n d e r A r t i c l e  169 and 170, would "rem ove
a l l  d i r e c t  l e g a l  p r o t e c t i o n  o f  th e  in d iv id u a l  r i g h t s  o f  t h e i r
n a t i o n a l s " ,  and seco n d , i s  i n s p i r e d  by p rim acy  and e f f e c t i v e n e s s
o f  th e  Community p r o v i s io n s ,  b y  sa y in g  t h a t  :
" th e r e  i s  a  r i s k  t h a t  r e c o u r s e  to  th e  p ro c e d u re  u n d e r  
th o s e  A r t i c l e s  w ould be i n e f f e c t i v e  i f  i t  w ere to  
o c c u r  a f t e r  th e  im p le m e n ta tio n  o f n a t i o n a l  d e c i s io n  
ta k e n  c o n t r a r y  to  th e  p r o v i s io n s  o f  th e  T r e a ty " 97.
T h is  p ro ce d u re  i s  th u s  n o t  a l t e r n a t i v e  b u t com plem entary to  th o s e
95 C ase, 1 5 2 /8 4 , M.H. Marshall v. Southampton and South-West 
Hampshire Area Health Authority (Teaching) t [ 1986] ECR, p .  723 , 
a t  p p . 748-749, g ro u n d  47 . The same a lr e a d y  s t a t e d  in  th e  Becker 
C ase , op. c i t . ,  p . 71, g ro u n d  2 4 .
96 Op. cit. , p . 13.
97 I b i d .
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in  A r t i c l e s  169 an d  1 7 0 .98 As th e  C o u rt s t a t e d ,  th e  " v ig i l a n c e  o f  
in d iv id u a l s  to  p r o t e c t  t h e i r  r i g h t s  would amount to  an e f f e c t i v e  
form  o f  s u p e r v i s io n  o f  th e  T r e a ty " 99 10
In  r e g a r d  t o  th e  d i r e c t i v e ,  t h e  C ourt h a s ,  i n  a b se n c e  o f th e  
c o n d i t io n s  r e q u i r e d  f o r  i t s  d i r e c t  e f f e c t ,  e s t a b l i s h e d  t h e  
i n d i r e c t  e f f e c t  o f  th e  d i r e c t i v e s  even b e fo r e  th e  e x p iry  o f  a  
t im e - l im i t  f o r  i t s  im p lem en ta tio n  by  th e  Member S t a t e s .  The C o u rt 
s t a t e s  th a t  " in  a p p ly in g  n a t i o n a l  law , w he ther th e  p r o v is io n s  i n  
q u e s t io n  w ere a d o p te d  b e fo re  o r  a f t e r  th e  d i r e c t i v e ,  th e  n a t i o n a l  
c o u r t  c a l l e d  upon to  i n t e r p r e t  i t  i s  r e q u i r e d  t o  do so , as f a r  
a s  p o s s ib l e ,  in  th e  l i g h t  o f  w o rd in g  and  th e  p u rp o se  o f  t h e  
d i r e c t i v e ,  in  o r d e r  to  a c h ie v e  th e  r e s u l t  p u rsu e d  by th e  l e t t e r  
. . . ,,10°. The C o u rt e x p la in e d  i t  a s  an  o b l ig a t io n  f o r  th e  n a t i o n a l  
c o u r t s ,  to  com ply w ith  A r t i c l e  189 and 5 o f  th e  EEC T r e a ty ,  
s t a t i n g  t h a t  th e  o b l ig a t io n  f o r  th e  Member S t a t e s  to  in s u r e  t h e  
f u l f i l m e n t  o f th e  o b l ig a t io n  im posed by  th o s e  A r t i c l e s  " i s  
b in d in g  on a l l  th e  a u t h o r i t i e s  o f  Member S t a t e s  in c lu d in g ,  f o r  
m a t t e r s  w i th in  t h e i r  j u r i s d i c t i o n ,  th e  c o u r t s " 101.
In  th e  c o n te x t  o f  e f f e c t iv e n e s s  th e  ECJ e s t a b l i s h e d  even a S t a t e  
l i a b i l i t y  f o r  b re a c h  o f th e  Community law , a s  th e  n e x t s t e p  i n
98 "The v ig i l a n c e  o f i n d iv i d u a l s  co n ce rn ed  to  p r o t e c t  t h e i r  
r i g h t s  am ounts t o  an e f f e c t i v e  s u p e r v is io n  i n  a d d i t i o n  to  t h e  
s u p e r v i s io n  e n t r u s t e d  by a r t i c l e s  169 and  1 7 0 . . . ' ' ,  Van Gend & 
L oos, supra, p . 13 .
99 The Van Gend & Loos C ase , op. c i  t . , p . 12 .
100 C ase C -1 0 6 /8 9 , Maer Using SA and La Comercial 
Internacional de Alimentación SA, [1990] ECR, p . 1 -4159 , g ro u n d
8. In  th e  same se n se  th e  Johnston Case, op. cit., p . 1690, g ro u n d  
53 .
101 Ibid. The same i n  th e  J o h n s to n  C ase , o p . c i t . ,  a t  1690 , 
g ro u n d  53.

r e i n f o r c i n g  th e  e f f e c t i v e n e s s  o f  th e  Community law . In  t h e  
Francovich Case, th e  ECJ h e ld  t h a t
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" th e  f u l l  e f f e c t i v e n e s s  o f  Community r u l e s  w ould be  
im p a ire d  and  th e  p r o t e c t i o n  o f th e  r i g h t s  w hich th e y  
g r a n t  w ould be  weakened i f  i n d iv id u a l s  w ere  u n a b le  to  
o b ta in  r e d r e s s  when t h e i r  r i g h t s  a r e  i n f r i g e d  b y  a 
b re a c h  o f Community law  f o r  w hich a  Member S ta te  can  
be  h e l  r e s p o n s ib le .
The p o s s i b i l i t y  o f o b t a i n i n g  r e d r e s s  from  th e  Member 
S ta te  i s  p a r t i c u l a r l y  in d is p e n s a b le  w h e re , a s  in  t h i s  
c a s e ,  a f u l l  e f f e c t i v e n e s s  o f Community r u l e s  i s  
s u b j e c t  to  p r i o r  a c t i o n  on th e  p a r t  o f  th e  S ta te  and 
w here , c o n s e q u e n t ly , in  th e  a b sen c e  o f  su c h  a c t i o n ,  
in d iv id u a ls  can n o t e n fo r c e  b e fo re  th e  n a t i o n a l  c o u r t s  
th e  r i g h t s  c o n fe r r e d  upon  them by  th e  Community 
law "102.
3 . 2 .  INTERNATIONAL AGREEMENTS
T he ECJ c o u ld  have  n o t  e s t a b l i s h e d  a  c o m p le te ly  d i f f e r e n t  
c r i t e r i a  f o r  th e  i n t e r p r e t a t i o n  o f  th e  i n t e r n a t i o n a l  a g re e m e n ts  
o f  th o s e  p r e s e n te d  to  th e  i n t e r p r e t a t i o n  o f  th e  T r e a t ie s  and th e  
Community se c o n d a ry  l e g i s l a t i o n .  B ut, w h ile  th e  com petence  o f  
i n t e r p r e t a t i o n  o f  th e  T re a ty  i s  d e f in e d  in  th e  T re a ty  i t s e l f  and 
th u s  g iv e s  to  th e  ECJ th e  p o s s i b i l i t y  to  i n t e r p r e t  th e  Community 
l e g i s l a t i o n  a c c o rd in g  i t s  p r e f e r e n c e s ,  in  a  c a s e  o f th e  Community 
law  l a t o  s e n s u , even th e  ECJ i t s e l f  makes a  r e f e r e n c e  to  i t s  
o b l i g a t i o n  to  i n t e r p r e t  an  i n t e r n a t i o n a l  a g reem en t a c c o rd in g  to  
a  more g e n e ra l  i n t e r n a t i o n a l  in s tru m e n t  th a n  th e  EEC T r e a ty .  In  
t h i s  c o n te x t ,  th e  ECJ h a s  made s p e c i f i c  r e f e r e n c e  to  th e  1969 
V ie n n a  C o n v e n tio n . For exam p le , in  th e  Opinion 1/91, th e  ECJ
102 J o in e d  C ases C -6 /9 0  and  C -9 /9 0 , Andrea Francovich v . 
J t a l a i n  R e p u b lic ;  Daniala Bonifaci and Others v. I ta l ia n  
Republic, [1991] ECR, p . 5357, a t  5414, g ro u n d  33 and  34 .
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e x p la in e d  t h a t  " A r t i c l e  31 o f  th e  V ienna C o n v en tio n  o f  23 May 
1969 on th e  law  o f  t r e a t i e s  s t i p u l a t e s  in  t h i s  r e s p e c t  t h a t  a  
t r e a t y  i s  to  b e  i n t e r p r e t e d  i n  good f a i t h  in  a cc o rd an c e  w ith  th e  
o r d in a r y  m ean ing  to  be  g iv e n  to  i t s  te rm s i n  t h e i r  c o n te x t  and  
th e  l i g h t  o f  i t s  o b j e c t s  and  p u rp o se " 103. R e f e r r in g  to  th e  same 
C o n v e n tio n  in  th e  A n a s ta s io u  Case, th e  ECJ added to  t h i s  
e x p la n a t io n  t h a t  th e  C o n v en tio n  " s u b s ta n t ia l  im p o rtan ce  p r o p e r ly  
a t t a c h e s  . . .  to  any su b s e q u e n t p r a c t i c e  in  i t s  a p p l i c a t i o n " 104. 
T h is  r e f e r e n c e  to  th e  i n t e r p r e t a t i o n  a c c o rd in g  to  p r i n c i p l e s  o f  
i n t e r n a t i o n a l  law , i s  a  co n seq u e n c e  o f th e  d i f f e r e n t  o r i g i n s  o f  
th e  p ro v io n s  o f  th e  i n t e r n a t i o n a l  a g re e m e n ts . The ECJ e x p la in e d  
i t s  p o s i t i o n  i n  more d e t a i l  i n  th e  Kupferberg Case. I t  s t a t e d  
t h a t  " i t  i s  t r u e  t h a t  th e  e f f e c t s  w i th in  th e  Communuty o f  
p ro v is io n s  o f an agreem ent co n c lu d ed  by th e  Community w ith  a  non ­
member c o u n try  may n o t be  d e te rm in e d  w ith o u t ta k in g  i n t o  a c c o u n t 
o f  th e  i n t e r n a t i o n a l  o r i g i n  o f  th e  p r o v i s io n  in  q u e s t io n "  and 
t h a t  " a c c o rd in g  to  th e  g e n e r a l  r u l e s  o f  i n t e r n a t i o n a l  law  t h e r e  
m ust be Jbona fide p e rfo rm an ce  o f  e v e ry  a g re e m e n t"105. I n  a d d i t i o n ,  
in  th e  A n a s ta s io u  C ase , th e  ECJ s t a t e d  t h a t  " th e  Community m ust 
t a k e  p a r t i c u l a r  a c c o u n t o f  i t s  p a r t n e r  to  th e  A greem ent when 
i n t e r p r e t i n g  an d  a p p ly in g  i t " 106
The ECJ c o n s id e r s ,  i n  th e  a l r e a d y  m en tio n ed  Opinion 1/91 
c o n c e rn in g  d o u b le  p o s i t i o n  o f  th e  E C J's  ju d g e s  in  th e  EEA C o u r t ,
103 The Opinion 1/91, op. c i t . ,  p . 1 -6 1 0 1 , p o in t  14.
104 C ase C -4 3 2 /9 2 , The Queen v. Minister of Agriculture, 
Fisheries and Food, ex parte S.P. A n a s ta s io u  (Pissouri) Ltd and 
Others, [1994] ECR, p .  1 -3 0 8 7 , a t  1 -3132 , g ro u n d  43.
105 The Kupferberg C ase, op . cit., p . 3 663, g ro u n d s  17 and
18 .
106 The Anastasiou Case, op. cit., p . 3133, g ro u n d  46 .
J '
c
a
I
I'
A
3 8
t h a t  a p p ro a c h e s , m ethods and  c o n c e p ts  o f  i n t e r p r e t a t i o n  o f  t h e  
EEC and EEA T r e a ty  a r e  d i f f e r e n t 107. B ut s t i l l ,  th e  ECJ h a s  
m a in ta in e d  b a s i c a l l y  i t s  a p p ro a c h  a p p lie d  to  th e  i n t e r p r e t a t i o n  
of Community law  stricto s e n s u , s t a t i n g  t h a t  a lw ay s  th e  s p i r i t ,  
th e  g e n e ra l  schem e and th e  te rm s  o f th e  ag reem en t m ust b e  
c o n s id e re d 108 109. In  th e  Bresciani Case , to  th e  same e x p re s s io n  was 
added  "and o f  t h e  p r o v is io n  c o n c e rn e d " , w hich i s  p ro b a b ly  th e  
m ost c o r r e c t  p r e s e n t a t i o n  o f  th e  ECJ method. In  l a t e r  c a s e s ,  th e  
ECJ e x p re s s e d  b a s i c a l l y  th e  same th in g  by  a n a ly s in g  " th e  n a tu r e  
o f each  t r e a t y  an d  i t s  p a r t i c u l a r  o b je c t iv e s " 105 o r  " th e  m ean ing , 
th e  s t r u c t u r e ,  an d  th e  w o rd in g "110 o f  th e  ag reem en t i n  q u e s t io n .  
I t  sh o u ld  b e  n o te d  th a t  th e  ECJ th u s  nev er a n a ly z e d  th e  i n t e n t i o n  
o f  c o n t r a c t i n g  p a r t i e s  e x p re s s e d  in  th e  p r e p a r a to r y  w o rk s .
By u s in g  a s i m i l a r  method f o r  th e  d i f f e r e n t  ty p e s  o f  l e g a l  a c t s ,  
th e  ECJ h as  re a c h e d  d i f f e r e n t  c o n c lu s io n s ,  w h ich  w i l l  be  t r i e d  
to  be  e x p la in e d  below  in  more d e t a i l .  But j u s t  a s  a p r e l im in a r y  
rem a rk , i t  can  be  co n c lu d ed  t h a t  th e  ECJ h a d  to  ta k e  i n t o  
c o n s id e r a t io n ,  a p a r t  from i t s  own approach  to  th e  i n t e r p r e t a t i o n  
o f  Community law , some p r i n c i p l e s  o f i n t e r n a t i o n a l  law .
107 Opinion 1/91, op. cit.
108 The International F r u i t  Company Case, op. cit . ,  p . 1227, 
g ro u n d  20.
109 Opinion 1/91, supra, 51 , p . 1 -6108 .
110 The S c h i i i t e r  Case, op. cit., p . 1157, g ro u n d  28 .
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4. GENERAL LEGAL BASIS FOR DIRECT EFFECT WITHIN 
THE COMMUNITY LAW S T R IC T O  S E N S U
G e n e ra lly  sp e a k in g , i t  i s  p o s s ib l e  to  c o n c lu d e , from th e  c a s e - la w  
o f  th e  E uropean C ourt o f  J u s t i c e  t h a t  t h e r e  w ere  th r e e  p h a s e s  i n  
e s t a b l i s h i n g  th e  d i r e c t  e f f e c t  p r i n c i p l e  w i th in  th e  Community law  
strie to sensut
First, th e  E uropean C o u rt o f  J u s t i c e  s t a t e d  t h a t  th e  EEC T r e a ty  
r e p r e s e n t s  a  s p e c i f i c  i n t e r n a t i o n a l  ag reem en t and  t h a t  
in d iv id u a ls  w i th in  th e  Community a re  a c t iv e  s u b je c ts  o f th e  l e g a l  
sy s tem  c r e a te d  by  t h i s  T r e a ty .  T h is  p h a se  c o u ld  be d e s c r ib e d  a s  
a  p ro c e s s  o f  " c o n s t i t u t i o n a l i z a t i o n "  o f  th e  found ing  t r e a t i e s 111;
Second, th e  l e g a l  sy s tem  b a s e d  on th e  EEC T re a ty , i . e .  a l l  
s e c o n d a ry  l e g i s l a t i o n  i s s u e d  b y  th e  Community i n s t i t u t i o n s  c o u ld  
c r e a t e  e f f e c t s  d i r e c t l y  f o r  i n d iv i d u a l s .  T h is  p o in t  i s  im p o r ta n t  
b e c a u se  th e  c a s e - la w  o f  th e  E uropean  C o u rt o f  J u s t i c e  im p l i e s  
t h a t  one s h o u ld  alw ays have  i n  m ind th e  s p e c i f i c  c h a r a c t e r i s t i c s  
o f  th e  p r o v i s io n  in  q u e s t io n  and  n o t th e  l e g a l  a c t  i t s e l f 112, b u t  
s t i l l  th e  l e g a l  n a tu r e  o f  th e  a c t  c r e a t e s  a  l e g a l  b a s i s  f o r  th e  
p r o v i s io n  in  q u e s t io n .
111 A lex  E asso n , "L eg a l A pproaches to  E uropean  I n t e g r a t i o n :  
The R ole  o f  C o u rt and  L e g i s l a t o r  i n  th e  C om ple tion  o f  th e  
E u ro p ean  Community M ark er" , 12 Revue d ’intégration européenne
(1 9 8 9 ), p .  101 -119 , a t  102 e t  seq.
112 A lth o u g h  i t  may seem c o n t r a d ic to r y  t o  th e  E C J’s g e n e r a l  
l i n e ,  th e  C o u rt h as  r u l e d  i n  th e  Van Duyn Case t h a t  " l e g a l  
c e r t a i n t y  f o r  th e  p e rs o n s  c o n ce rn ed  r e q u i r e s  t h a t  th e y  s h o u ld  be  
a b le  to  r e l y  on t h i s  o b l ig a t io n  even though  i t  h as been  l a i d  down 
in  a l e g i s l a t i v e  a c t  w hich  h a s  no a u to m a tic  d i r e c t  e f f e c t  i n  i t s  
e n t i r e t y . ” The Van Duyn C ase, op . c i t . ,  s u p ra  n o te  91, p . 1348, 
g ro u n d  13 .
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Third, th e  E u ropean  C o u rt h a s  e s t a b l i s h e d  th e  s p e c i f i c  
r e q u ir e m e n ts  f o r  d i r e c t  e f f e c t  o f e ac h  p r o v i s io n  c a p a b le  o f  
p ro d u c in g  d i r e c t  e f f e c t s . T hose c r i t e r i a  w ere fo rm u la te d  by  th e  
p e r t i n e n t  ju r i s p r u d e n c e  o f  th e  E uropean C o u rt o f  Ju s tic e ,*
In  th e  p r e s e n t  p a p e r ,  an  a t te m p t  a t  s y s te m a t i s a t i o n  o f  th e  m ain  
l i n e s  o f b o th  c a s e - la w  o f  t h e  E uropean C o u rt o f  J u s t i c e  an d  
d o c t r i n e  w i l l  b e  p r e s e n te d .
4 .1 .  LEGAL NATURE OF THE EEC TREATY
I n  o r d e r  to  e s t a b l i s h  a  l e g a l  b a s i s  o f  th e  d i r e c t  e f f e c t  w h ich  
w i l l  be more i n  s e r v i c e  o f  th e  p u rp o se  o f  th e  T r e a t i e s  th a n  
con fo rm ed  to  c l a s s i c  i n t e r n a t i o n a l  law , th e  C o u rt h a d  to  f i n d  
s p e c i f i c  d e f i n i t i o n  o f  th e  EEC T re a ty .  The c o n c e p t o f  d i r e c t  
e f f e c t  needed  f o r  i t s  b a s i s ,  an d  on th e  o th e r  hand c o n t r i b u t e d ,  
to  d i f f e r e n c e  o f  th e  c l a s s i c  i n t e r n a t i o n a l  law  from  th e  l e g a l  
sy s te m  c r e a t e d  by  th e  T re a ty  o f  Rome. In  th e  Van Gend & Loos 
Case, " a rg u a b ly  th e  s in g le  m ost im p o rta n t judgm ent e v e r  d e l iv e r e d  
by  th e  C o u rt and  one o f  th e  tu r n in g  p o in ts  in  th e  h i s t o r y  o f  th e  
Community"113, t h e  Tariefcommissie  made a r e q u e s t  to  th e  ECJ f o r  
th e  p r e l im in a r y  r u l in g  on th e  q u e s t io n  o f w h e th e r  A r t i c l e  12 o f  
th e  EEC T re a ty  h a s  d i r e c t  a p p l i c a t i o n  w i th in  th e  t e r r i t o r y  o f  a 
Member S t a t e ,  i n  o th e r  w ords, w h e th e r n a t i o n a l s  o f su c h  a  S t a t e  
c a n , on th e  b a s i s  o f  th e  A r t i c l e  in  q u e s t io n ,  c la im  t h e i r  
in d iv id u a l  r i g h t s  w hich th e  c o u r t s  m ust p r o t e c t .  T hese q u e s t io n s  
i n e v i t a b l y  so u g h t answ er to  m ore g e n e ra l  i s s u e s  o f th e  E u ro p ean  
Community law , and  th e  C o u rt i s s u e d  a  judgm en t w hich  h a s  m arked  
t h e  f u r t h e r  d ev e lo p m en t in  t h i s  m a t te r .  M ost o f  th e  a rg u m e n ts  
g iv e n  by th e  C o u rt in  t h i s  C ase  w i l l  have  to  b e  p r e s e n te d  b e lo w
113 E a sso n , op. c ifc .,  supra n o te  111, 111, p . 103 .
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b e c a u se  th e y  h a v e  a  d e c i s iv e  im p a c t on th e  c l a s s i f i c a t i o n  o f  
argum en ts i n  th e  p r e s e n t  p a p e r .
Due to  th e  im p o rta n c e  o f  th e  i s s u e ,  th r e e  governm en ts p r e s e n t e d  
t h e i r  o p in io n  b e f o r e  th e  C o u r t .  A ll  th r e e  o f  them  w ere h o s t i l e  
to  th e  id e a  o f  an y  o th e r  i n t e r p r e t a t i o n  o f  th e  T r e a t ie s  th a n  one 
in  th e  c o n te x t  o f  g e n e r a l  p r i n c i p l e s  o f  th e  i n t e r n a t i o n a l  la w . 
The G overnm ent o f  N e th e r la n d s  a rg u e d  i n  t h i s  c a se  t h a t  "EEC 
T re a ty  does n o t  d i f f e r  from  a s ta n d a r d  i n t e r n a t i o n a l  t r e a t y " 114. 
The B e lg ia n  G overnm ent c o n s id e r e d  i t  a l s o  a s  an  i n t e r n a t i o n a l  
t r e a t y  e q u a l to  th e  o th e r s  ( i . e . ,  th e  B r u s s e ls  P r o to c o l ) ,  an d  
a rg u e d  t h a t  i t s  l e g a l  f o r c e  w i th in  n a t io n a l  l e g a l  sy s tem  s h o u ld  
be r e s o lv e d  d ep en d in g  on th e  n a t i o n a l  law  o f  i t s  r a t i f i c a t i o n 115. 
The German governm ent s h a re s  th e  o p in io n  t h a t  th e  T re a ty  ( in  t h i s  
s p e c i f i c  c a s e  j u s t  A r t i c l e  12) im poses an  i n t e r n a t i o n a l  
o b l ig a t io n  w hich  m ust b e  im p lem en ted  by  n a t i o n a l  a u t h o r i t i e s  
endowed w ith  l e g i s l a t i v e  p o w e rs .
On th e  c o n t r a r y ,  th e  Com m ission s t a t e d  t h a t  th e  T r e a t i e s  
r e p r e s e n t  a  f a r - r e a c h in g  l e g a l  in n o v a tio n  an d  t h a t  i t  w ould  b e  
w rong to  c o n s id e r  them in  th e  l i g h t  o n ly  o f th e  g e n e r a l  
p r i n c i p l e s  o f  th e  law  o f  n a t i o n s 116. S im ila r  o p in io n  was e x p re s s e d  
by  th e  A d v o ca te -G en e ra l Roamer i n  te rm s t h a t  " [a jn y o n e  f a m i l i a r  
w i th  Community law  knows t h a t  i n  f a c t  i t  d o es  n o t  j u s t  c o n s i s t  
o f  c o n t r a c t u a l  r e l a t i o n s  b e tw een  a  number o f  S t a t e s  c o n s id e r e d  
a s  s u b je c t s  o f  th e  law o f  n a t i o n s " 117.
114 Ib id , P* 8.
115 Ib id , P- 6.
116 Ib id , P- 20
117 Ib id .
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The C ourt had  th e  p o s s i b i l i t y  to  rem ain  in  th e  c o n te x t  o f  th e  
i n t e r p r e t a t i o n  o f  th e  t r a d i t i o n a l  i n t e r n a t i o n a l  law 118, an d  
c o n s e q u e n t ly  to  i n t e r p r e t  th e  EEC T re a ty  a s  an  i n t e r n a t i o n a l  
ag reem en t p ro v id in g  o b l i g a t i o n  j u s t  f o r  th e  p a r t i e s ,  o r  to  
e s t a b l i s h  th e  new l e g a l  b a s i s  f o r  i t s  i n t e r p r e t a t i o n  a s  a  
s p e c i f i c  c r e a t i o n  o f  th e  i n t e r n a t i o n a l  law 119.
I f  d e f in e d  as  a  t r a d i t i o n a l  i n t e r n a t i o n a l  t r e a t y ,  th e  EEC T r e a ty  
s h o u ld  h ave  fo llo w e d  th e  c l a s s i c  i n t e r p r e t a t i o n  t h e o r i e s  o f  
i n t e r n a t i o n a l  law . T h is  a p p ro a c h  would h av e  r e s u l t e d  i n  th e  
i n t e r p r e t a t i o n  o f  th e  i n t e n t i o n  o f th e  p a r t i e s ,  r e p r e s e n t e d  
f i r s t l y  i n  th e  w ord ing  o f  i t s  t e x t ,  a s  a d e c i s i v e  e le m e n t i n  
o r d e r  to  d e c id e  on th e  p o s s ib l e  e f f e c t  t o  th e  i n d iv i d u a l  r i g h t s  
c o n f e r r e d  by th e  t r e a t y .
On th e  c o n t r a r y ,  a lth o u g h  d e c l a r in g  t h a t  th e  EEC t r e a t y  i s  an  
i n t e r n a t i o n a l  t r e a t y  th e  C o u rt s t a t e d  t h a t  i t  " i s  m ore th a n  an  
ag reem en t w hich  m ere ly  c r e a t e s  m u tua l o b l ig a t io n  b e tw een  th e  
c o n t r a c t i n g  s t a t e s " .  To come to  t h i s  c o n c lu s io n 120, th e  C o u r t
118 As th e  fo u n d in g  T r e a t i e s  w ere co n c lu d ed  by  th e  S t a t e s  and  
t h e r e f o r e  a l l  l e g a l  sy s tem  was a n a ly z e d , a t  th e  f i r s t  p l a c e ,  by  
th e  academ ics and  s p e c i a l i s t s  o f  th e  i n t e r n a t i o n a l  p u b l i c  law , 
i t  had  a s  a  co n seq u en ce  i n e v i t a b l e  a t te m p ts  to  p la c e  th e  
Community law  and  th e  T r e a t i e s  w i th in  th e  t r a d i t i o n a l  schem e o f  
th e  i n t e r n a t i o n a l  law .
119 E asso n  e x p re s s e s  t h i s  o p in io n  in  th e  fo l lo w in g  w ords : 
"The C o u rt o f J u s t i c e  was th u s  fa c e d  w ith  a c l e a r  
c h o ic e ,  be tw een  a  l i t e r a l  ap p ro ach  -  t h a t  th e  
p r o v is io n ,  b e in g  a d d re s s e d  o n ly  to  s t a t e s ,  was b in d in g  
o n ly  upon them  -  th u s  o b s e rv in g  th e  p r i n c i p l e  t h a t  
t r a n s f e r s  o f  s o v e r e ig n ty  a re  to  be  i n t e r p r e t e d  
n a rro w ly , and  a g o a l o r i e n t e d  a p p ro a c h , s e e k in g  by  
i n t e r p r e t a t i o n  to  f u r t h e r  s o c i a l ,  econom ic and  
p o l i t i c a l  i n t e g r a t i o n " ,  op . c i t . ,  supra note 111, 111,
p . 104.
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p r e s e n te d  f i v e  m a jo r  a rg u m e n ts :
1 . t h a t  th e  o b j e c t iv e  o f  th e  EEC T re a ty  i s  to
e s t a b l i s h  a  Common m a rk e t, th e  f u n c t io n in g  o f  w hich i s  
o f  d i r e c t  c o n c e rn  to  i n t e r e s t e d  p a r t i e s  i n  th e  
Community; : •
2 . T h a t th e  p ream ble  to  t h e  T re a ty  r e f e r s  n o t  o n ly  to  
g o v ern m en ts  b u t  to  p e o p le s ;
3. T h a t th e  e s ta b l i s h m e n t  o f  th e  i n s t i t u t i o n s  o f  th e  
Community endowed w ith  s o v e re ig n  r i g h t s  and t h e i r  
e x e r c i s e  a f f e c t s  Member S ta te s  an d  a l s o  t h e i r  
c i t i z e n s ;
4 . T h a t th e  n a t i o n a l s  o f  th e  S ta te s  b ro u g h t  to g e th e r  
in  t h e  Community a r e  c a l l e d  upon to  c o o p e ra te  i n  th e  
fu n c t io n in g  o f th e  Community th ro u g h  th e  in te rm e d ia ry  
o f th e  E uropean P a r l ia m e n t  and th e  Economic and S o c ia l
,■ C om m ittee; ■ . ' •
5. T h a t th e  t a s k  a s s ig n e d  to  th e  C o u rt o f J u s t i c e  
u n d e r  A r t i c l e  177 c o n f irm s  t h a t  th e  s t a t e s  have  
acknow ledged  t h a t  Community law  can  b e  invoked  by  
t h e i r  n a t i o n a l s  b e f o r e  th e  n a t i o n a l  c o u r ts  and  
t r i b u n a l s .
I n  th e  Costa C ase , th e  ECJ, a f t e r  th e  w ords " [a ]s  o p p o sed  to  
o th e r  T r e a t i e s " ,  added to  th o s e  argum ents u n l im i te d  d u r a t i o n  o f  
th e  Community, i t s  own p e r s o n a l i t y ,  i t s  own le g a l  c a p a c i t y  o f  
r e p r e s e n t a t i o n  on th e  i n t e r n a t i o n a l  p la n e  and r e a l  po w ers  
stemming from  th e  l im i t a t i o n  o f  S t a t e s ' s o v e re ig n ty  o r  a  t r a n s f e r  
o f  pow ers from  th e  S ta te s  to  th e  Community121. The C o u rt th u s  h a s  120
120 W e ile r  p o in ts  o u t  t h a t  th e  t h i s  r u l i n g  was b a s e d  on  a  
j u d i c i a l - c o n s t i t u t i o n a l  c o n t r a c t  id e a .  S ee , W e ile r , op. c i t .  
supra n o te  94, p .  2451.
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n o t  l im i t e d  i t s  argum ent on th e  w ord ing  o f  th e  T re a ty , a l th o u g h ,  
i t  h a d  to  f in d  some l i t e r a l  b a s i s  f o r  i t s  r e a s o n in g .
As a  co n seq u en ce  th e  C o u rt c o n c lu d e d  t h a t  " th e  Community 
c o n s t i t u t e s  a new l e g a l  o r d e r  o f  i n t e r n a t i o n a l  law  f o r  t h e  
b e n e f i t  o f  w hich th e  s t a t e s  h av e  l im i te d  t h e i r  so v e re ig n  r i g h t s ,  
a l b e i t  w i th in  l im i t e d  f i e l d s ,  an d  th e  s u b je c t s  o f  w hich co m p rise  
n o t  o n ly  Member s t a t e s  b u t  a l s o  t h e i r  n a t i o n a l s . " * 122
I t  s h o u ld  be  n o te d  t h a t  th e  C o u rt u se d  i n  Van Gend & Loos th e  
w o rd in g  " i n t e r n a t i o n a l  law ", w h ich  was o m it te d  l a t e r  in  th e  
Molkerei-Zentrale Case123, w h ich  d e f in e d  Community law  a s  a  new 
o r d e r  o f  la w " . I n  th e  Costa Case, th e  C o u rt made i t  c l e a r  t h a t  
i t  c o n s id e r s  th e  EEC t r e a t y  d i f f e r e n t  from  o rd in a ry  i n t e r n a t i o n a l  
t r e a t i e s  by  s a y in g :  "By c o n t r a s t  w ith  o r d in a r y  i n t e r n a t i o n a l  
t r e a t i e s ,  th e  EEC T re a ty  h as  c r e a te d  i t s  own l e g a l  sy s tem  w h ich , 
on  th e  e n t r y  i n t o  fo rc e  o f  th e  T re a ty ,  becam e an  i n t e g r a l  p a r t  
o f  t h e  l e g a l  sy s te m  o f th e  Member S t a t e s  and w hich  t h e i r  c o u r t s  
a r e  bound to  a p p ly " 124. F u r th e r ,  i n  th e  Simmenthal Case th e  C o u rt 
m ade c l e a r  t h a t  th e  Member S t a t e s  have  u n d e r ta k e n  
" u n c o n d i t io n a l ly  and i r r e v o c a b ly "  t h e i r  o b l ig a t io n s  p u r s u a n t  to  
t h e  T r e a ty 125, w hich  i s  n o t  so  c h a r a c t e r i s t i c  f o r  c l a s s i c  
i n t e r n a t i o n a l  a g re e m e n ts .
Op. e i t . , p . 593.
122 The Van Gend & Loos Case, op. c i t . ,  p .  12.
123 C ase 2 8 -6 7 , Firm a Molkerei-zentrale Westfalen/Lippe GmbH 
Haumptzollamt Paderborn, EAR [1 9 6 8 ], p . 211 .
124 Op. c i t . , p . 593.
125 The Simmenthal Case, op . c i t . ,  p .  641, g ro u n d  18.
v .
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A f u r t h e r  s t e p  i n  th e  s p e c i f i c  d e f i n i t i o n  o f  t h e  EEC T r e a ty  w as 
in t r o d u c e d  l a t e r ,  in  th e  ju d g m en t o f A p r i l  23 , 1986, Parti 
écologiste "Les Verts" v. European Parliament, i n  w hich  th e  ECJ 
r e f e r r e d  to  th e  T re a ty  a s  " th e  b a s i c  c o n s t i t u t i o n a l  c h a r t e r " 126. 
T h is  p o s i t i o n  was co n firm ed  i n  t h e  r e c e n t  Opinion 1/91, i n  w h ich  
th e  C o u rt s t a t e d  t h a t  EEC T r e a ty ,  " a l b e i t  c o n c lu d e d  in  th e  fo rm  
o f  an  i n t e r n a t i o n a l  a g re e m e n t, none th e  l e s s  c o n s t i t u t e s  th e  
c o n s t i t u t i o n a l  c h a r t e r  o f  a  Community b a se d  on th e  r u l e  o f  
la w " 127.
A lth o u g h  th e  C o u rt s t a t e s  t h a t  " [ t ] h e  t r a n s f e r  b y  th e  S ta te s  from  
t h e i r  d o m es tic  l e g a l  sy stem  to  th e  Community l e g a l  sy s tem  o f th e  
r i g h t s  and o b l ig a t io n s  a r i s i n g  u n d e r  th e  T re a ty  c a r r i e s  w i th  i t  
a  p e rm an en t l i m i t a t i o n  o f t h e i r  so v e re ig n  r i g h t s " 128 129, some suprem e 
n a t i o n a l  j u r i s d i c t i o n  seem n o t  to  sh a re  e n t i r e l y  th e  C o u r t ' s 
o p in io n .  F o r exam ple, th e  B e lg ia n  Cour de  Cassassion s t a t e d  i n  
t h e  famous Le Ski Case129, t h a t  Member S t a t e s  have  l im i t e d  j u s t  
"l'exercice de leurs droits souveraigns” .
W h ile  i n  th e  Van Gend & Loos, t h e  C ou rt had  a  re a s o n  to  s p e a k  
a b o u t  th e  l im i t e d  f i e l d s 130, i n  Opinion 1/91, a lm o s t  t h i r t y  y e a r s  
l a t e r ,  th e  C o u rt had  even  m ore re a s o n  to  s t a t e  t h a t  S t a t e s  h a v e
126 C ase  2 9 4 /8 3 , [1986] ECR, p . 1339, a t  1365 p a r a .  23.
127 Op. c i t . ,  p . 1 -6102 , p o i n t  11.
128 The Costa Case, op. cit., p . 594.
129 Fromagerie Le Ski, CMLR (1970), p . 2 1 9 .
130 W eile r  e x p la in s  t h a t  e x p re s s io n  a s  " [ i ] t  was i n v i t i n g  th e  
suprem e Member S t a t e  c o u r t s  t o  a c c e p t  th e  new l e g a l  o r d e r  w i th  
u n d e rs ta n d in g  t h a t  i t  w ould , in d e e d , be l im i t e d  in  i t s  f i e l d s " ,  
o p . c i t . ,  supra n o te  94, p . 2 4 5 1 .
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l i m i t e d  t h e i r  s o v e re ig n  r i g h t s  " in  ev e r w id e r f i e l d s " 131
I t  sh o u ld  b e  added  h e re  t h a t  th e  EEC t r e a t y  i s  s i l e n t  r e g a r d in g  
t h e  q u e s t io n  o f  i t s  form al re c e p tio n  by th e  Member S t a t e s . H aving 
i n  m ind d i f f e r e n t  i n t e r n a l ,  and  more p r e c i s e l y  c o n s t i t u t i o n a l  
s o l u t i o n s  on th e  r e l a t i o n  of th e  i n t e r n a t i o n a l  and  n a t i o n a l  law  
i n  th e  Member S t a t e s  o f th e  Com m unities, th e  EEC T re a ty  t r i e d  to  
a v o id  any c o n tro v e r s y  re g a rd in g  i t s  fo rm al r e c e p t io n  by th e  
Member S t a t e s .  On th e  c o n tra ry , once r a t i f i e d  a c c o rd in g  i n t e r n a l  
l e g a l  p ro c e d u re , th e  T re a ty  p ro d u ces  i t s  e f f e c t s  in d e p e n d e n t ly  
o f  th e  n a t i o n a l  l e g a l  sy s tem s: i t  has i t s  own i n t e r p r e t e r  a n d  
becom es an  i n t e g r a l  p a r t  o f th e  n a t io n a l  l e g a l  s y s te m s . I n  
a d d i t i o n ,  t h i s  T re a ty , p u rs u a n t to  th e  c a se  law  o f  th e  ECJ, 
c o n ta in s  c e r t a i n  p ro v is io n s  c a p a b le  o f p ro d u c in g  d i r e c t  e f f e c t s  
a n d  i t s  p ro v is io n s  have p r i o r i t y  over n a tio n a l  le g a l  a c t s .  A t th e  
sam e tim e , t h i s  T re a ty  c r e a te s  a  system  o f  law w hich fo l lo w s  th e  
s p e c i f i c  c h a r a c t e r  o f th e  T re a ty . As E asson c o n c lu d e d , " [ t ] h e  
t r e a t i e s  have  b e e n  tra n s fo rm e d  in to  a c o n s t i t u t i o n ,  w h ich  h a s  
becom e an e s s e n t i a l  p a r t  o f th e  law a p p lie d  by th e  c o u r t s  in  a l l  
t h e  member s t a t e s . " 132
F o llo w in g  i t s  own method o f  i n t e r p r e t a t i o n ,  th e  ECJ h as d e c la r e d  
a s  d i r e c t l y  e f f e c t i v e  a number o f T reaty  a r t i c l e s ,  b o th  p ro v id in g  
a  p r o h i b i t i o n  o f  a c t io n  o f  Member S ta te s  {"s ta n d s ti l l  clauses'*) 
o r  o f  th o se  w hich p ro v id e  fo r  t h e i r  a c t io n . At th e  same tim e , th e  
ECJ d e c la r e d  t h a t  some p ro v is io n s  a r e  c a p a b le  n o t  j u s t  o f  
c o n fe r r in g  in d iv id u a l  r ig h t s  a g a in s t  the  Member S ta te s  ( s o - c a l l e d  
" v e r t i c a l  d i r e c t  e f f e c t " ) ,  b u t  a ls o  in  a c t io n s  b e tw ee n
Op. c ifc . ,  p. I- 6102, ground 11.
E a ss o n ,  op. cit., supra note 111 , 1 1 1 , p a g e  1 1 4 .
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i n d i v i d u a l s  ( s o - c a l l e d  " h o r i z o n t a l  d i r e c t  e f f e c t ” ) .
4 . 2 .  DIRECT EFFECT OF THE COMMUNITIES' SECONDARY LEGISLATION
As t h e  T re a ty  i s  s p e c i f i c ,  t h e  consequence  i s  t h a t  th e  e n t i r e  
l e g a l  sy stem  b u i l t  on i t  h a s  a  s p e c i f i c  c h a r a c t e r .  The E u rop ean  
C o u r t  e s t a b l i s h e d  th e  p o s s i b i l i t y  o f  d i r e c t  e f f e c t  o f  a l l  b in d in g  
l e g a l  a c t s  o f  th e  E uropean C om m unities ' s e c o n d a ry  l e g i s l a t i o n :  
r e g u l a t i o n s ,  d e c is io n s  and d i r e c t i v e s ,  a lth o u g h  n o t  w ith  th e  same 
a rg u m e n ts  and  b y  th e  u s in g  sam e r e q u ire m e n ts .  I t  can  b e  a rg u e d  
t h a t ,  due to  th e  f a c t  t h a t  one  s o r t  o f  l e g a l  a c t s  d o e s  n o t  
n e c e s s a r i l y  c o n ta in  a l l  p r o v i s i o n s  c a p a b le  o f  p ro d u c in g  th e  
d i r e c t  e f f e c t ,  th e  p r o v i s io n  i n  q u e s t io n  h a s  to  be a n a ly z e d  
s e p a r a t e l y  b u t  th e  ECJ h a s  a lw a y s  e s t a b l i s h e d  a  c o n te x t  o f th e  
p r o v i s i o n  in  q u e s t io n .  In  th e  f i r s t  p la c e ,  i t  h a s  m eant to  
c o n s i d e r  w hat i s  th e  p la c e  in  t h e  Community law  o f  th e  l e g a l  a c t  
i n  w h ich  th e  p r o v is io n  i s  c o n ta in e d ,  th en  th e  p u rp o se  o f  th e  a c t  
a n d  f i n a l l y  th e  a n a ly s i s  o f  t h e  p r o v is io n  in  q u e s t io n .
I f  f o r  r e g u l a t i o n s  th e  ECJ h a s  n o t  had m a jo r p ro b lem s to  f i n d  
a rg u m e n ts  i n  e s t a b l i s h i n g  t h e i r  d i r e c t  e f f e c t ,  f o r  th e  o t h e r  
b i n d in g  a c t s  th e  ECJ s t a t e d  t h a t  " [ i ] t  does n o t  fo llo w  from  t h i s  
t h a t  o th e r  c a te g o r i e s  o f  l e g a l  m easures m en tio n ed  in  A r t i c l e  189 
c o u ld  n e v e r  p ro d u c e  s i m i l a r  e f f e c t s " 133.
a )  Regulations
P u r s u a n t  t o  A r t i c l e  189, p a r a  2 o f  th e  EEC T r e a ty ,  a  r e g u l a t i o n
133 See f o r  exem ple C ase 9 /7 0 ,  Grad, [1970] ECR, p .  825 f o r  
a  d e c i s i o n  and  C ase 4 1 /7 4 , Van Duyn, [1974] ECR, p .  1337 f o r  a  
d i r e c t i v e .
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h as  a g e n e ra l  a p p l i c a t i o n ,  i s  b in d in g  i n  i t s  e n t i r e t y  an d  i s  
" d i r e c t l y  a p p l i c a b le  in  a l l  Member S t a t e s " .  The argum ent in  t h e  
w o rd in g  o f  th e  T re a ty  h a s  b e en  u se d  by th e  ECJ to  e x p la in  t h e  
e f f e c t s  o f  th e  r e g u la t io n s ,  and t h e i r  "p rim ary" ( o r ig in a l )  d i r e c t  
e f f e c t  c o n seq u e n c e . As th e  C o u rt o f J u s t i c e  e x p la in e d ,  t h e  
r e g u l a t i o n  h as  th e  d i r e c t  e f f e c t  "by re a s o n  o f  i t s  v e ry  n a t u r e  
and  i t s  f u n c t io n  in  th e  sy s te m  o f  s o u rc e s  o f  Community la w "134.
W hether th e  d i r e c t  a p p l i c a b i l i t y  and th e  d i r e c t  e f f e c t  o f  th e  
r e g u la t i o n s  a re  m eant to  b e  th e  same th in g  c o u ld  be a rg u e d  e v en  
h a v in g  in  mind th e  w ording  o f  th e  ECJ c o n c e rn in g  th e  r e g u l a t i o n s . 
The C o u rt h a s  c o n s ta n t ly ,  and  a lm o s t  m e c h a n ic a l ly  r e p e a te d  t h a t  
th e  p r o v i s io n s  c o n ta in e d  i n  r e g u la t i o n s  h av e  d i r e c t  e f f e c t  b u t  
a s  a  co n seq u en ce  o f  th e  f a c t  t h a t  r e g u l a t i o n  i s  d i r e c t l y  
a p p l i c a b l e .  I t  may seem t h a t  th e  C ourt c o n s id e r s  th e  d i r e c t  
a p p l i c a b i l i t y ,  a s  th e  way o f  im p le m e n ta tio n  o f  r e g u l a t i o n  w h ic h  
su p p o se  a r e s t r i c t i o n  im posed on th e  Member S t a t e s  to  t r a n s f o r m  
i t s  t e x t  in to  n a t io n a l  l e g i s l a t i o n ,  a s  th e  g e n e r a l  c o n d i t io n  o f  
i t s  d i r e c t  e f f e c t .  The C o u rt h a s  s a id  t h a t  th e  r e g u l a t i o n s  a r e  
d i r e c t l y  a p p l i c a b l e  and a s  su c h  c a p a b le  o f p ro d u c in g  d i r e c t  
e f f e c t 135, a lth o u g h  in  th e  V erbond Case th e  C o u rt u sed  a p e c u l i a r  
te rm in o lo g y  s t a t i n g  t h a t  "by v i r t u e  o f th e  p r o v is io n s  o f  A r t i c l e  
189, r e g u la t io n s  a r e  d i r e c t l y  a p p l ic a b le  and , c o n s e q u e n t ly ,  mav 
by  t h e i r  v e ry  n a tu r e  have d i r e c t  e f f e c t s . . . " (em phasis added) . The 
ECJ h a s  n e v e r  a n a ly z e d  a  s p e c i f i c  p r o v i s io n  c o n ta in e d  in  a  
r e g u l a t i o n  a c c o rd in g  to  th e  g e n e r a l  r e q u ire m e n ts  o f  th e  d i r e c t
134 The Variola Case, op. c i t . ,  p . 990, g ro u n d  8; C ase 6 5 /7 5 , 
Riccardo Tasca, [1976] ECR, p . 308, g round  16.
135 I t  i s  b e c a u se  i t  p ro d u c e s  im m ediate  e f f e c t s  t h a t  t h e  
r e g u l a t i o n  "as  su c h  i s  c a p a b le  o f  c o n f e r r in g  on p a r t i e s  r i g h t s  
w hich th e  n a t io n a l  c o u r ts  m ust p r o t e c t " ,  The Tasca Case, o p .c i t . , 
p . 308, g round  16 .
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e f f e c t  f o r  o th e r  Community a c t s .  I t  seem s t h a t  t h e i r  d i r e c t l y  
a p p l ic a b le  c h a r a c te r  make them a u to m a tic a l ly  c a p a b le  o f p ro d u c in g  
d i r e c t  e f f e c t s .  Such an a p p ro a c h , a lth o u g h  n o t  w id e ly  c o n te s t e d  
i n  d o c t r i n e 136, r a i s e s  a  q u e s t io n  w h e th e r th e  r e g u l a t i o n s  c o u ld  
be alw ays " l e g a l l y  p e r f e c t"  to  p ro d u ce  d i r e c t  e f f e c t ,  i . e . ,  b e in g  
a s o u rc e  o f  i n d iv id u a l  r i g h t s  and d u t i e s  c a p a b le  to  b e  
im p lem en ted  b e fo r e  a n a t i o n a l  t r i b u n a l 137. In  o th e r  w ord , th e  
q u e s t io n  i s  w h e th e r  th e  r e g u l a t i o n s  sh o u ld  f u l f i l  th e  same 
r e q u ir e m e n ts  a s  th e  T re a ty  p r o v i s io n s ,  o r  do th e  d i r e c t  e f f e c t  
o f  s p e c i f i c  p r o v is io n  r e s u l t  from  th e  s im p le  f a c t  t h a t  th e y  a r e  
c o n ta in e d  i n  a r e g u l a t i o n .  The ECJ seem s to  s u p p o r t  th e  l a t t e r  
s o l u t i o n ,  a l th o u g h  some l e g a l  w r i t e r s  have  d i f f e r e n t  o p in io n s*  . 
On d i f f e r e n t  o c c a s io n s ,  th e  ECJ h as  d e c la r e d  t h a t  r e g u l a t i o n s  
c o u ld  be " b a s ic "  and  " im p lem en tin g "139. F i r s t  ones suppose  f u r t h e r  
im p le m e n ta tio n  m easu res by  th e  Community i n s t i t u t i o n s ,  b u t  th e  
C o u rt has n e v e r  a p p l ie d  t h i s  d i f f e r e n c e  to  d i f f e r  th e  e f f e c t  o f  
th o s e  two c a t e g o r i e s  o f  r e g u l a t i o n s .
136 F o r an  exam ple o f  a  d i f f e r e n t  o p in io n ,  e m p h a s iz in g  
c o n te n t  and  n o t  form  o f  an  a c t ,  s e e ,  G. B ebr, " D i r e c t l y  
A p p l ic a b le  P ro v is io n s  o f  Community Law: The D evelopm ent o f  A 
Community C o n c e p t" , 19 ICLQ (1 9 7 0 ), p . 2 57 -298 , a t  2 9 0 -2 9 3 .
137 Dashwood i n t e r p r e t e d  th e  E C J’s p o s i t i o n  a s  t h a t  
" r e g u l a t i o n s  a r e  f a r  more l i k e l y  to  be  d i r e c t l y  e f f e c t i v e  th a n  
o t h e r  ty p e s  o f a c t . . . " ,  op. c i t . ,  supra n o te  13 , p . 241 .
130 See, e . g . ,  W a lte r  van  Gaven, "The L e g a l P r o t e c t i o n  o f  
P r i v a t e  P a r t i e s  i n  th e  Law o f  th e  E uropean  Econom ic Com m unity", 
i n :  F . J .  Ja c o b s  ( e d . ) ,  E u ropean  Law and I n d iv id u a l ,  (A m sterdam - 
New Y ork- O x fo rd : N o th -H o llan d  P u b l is h .  Comp., 1976 ), p . 1, a t  
8.
139 See e x p la n a t io n  g iv e n  by  th e  C o u rt i n  th e  Zukerfabrick  
case , J o in e d  C ases C -143 /88  and C -9 2 /8 9 , . Zuckerfabrik  
Süderdithmarschen AG v . Ha um t  Zollamt Itzeh o e / Zuckerfabrik  S o e s t  
GmbH v. Haumptzollamt Paderborn, [1991] ECR, p . 1 -4 1 5 , a t  1 -544  
an d  th e  c a s e s  r e f e r r e d  t h e r e t o .
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The d i r e c t  e f f e c t  o f  r e g u la t io n s  h a s  no l i m i t  w i th  r e g a rd  o f  i t s  
e f f e c t s  on th e  d i f f e r e n t  s u b j e c t s  o f Community law . I t  c a n  
p ro d u c e  d i r e c t  e f f e c t s  in  th e  r e l a t i o n s h ip  betw een  th e  in d iv id u a l  
a n d  a  Member S t a t e  ( " v e r t i c a l " )  o r  j u s t  b e tw ee n  i n d iv i d u a l s  
( " h o r i z o n t a l " ) .
b) D i r e c t iv e s  And Decisions Addressed To Meiaber States
A rgum ents f o r  th e  d i r e c t  e f f e c t  o f  th e  d i r e c t i v e s  and d e c i s io n s  
a d d re s s e d  to  t h e  Member S t a t e s  a re  l e s s  c l e a r .  T here  i s  an 
o b v io u s  d i f f e r e n c e  in  w o rd in g  o f  A r t i c l e  139 o f  th e  EEC T r e a ty  
b e tw ee n  r e g u l a t i o n s  on one s i d e  and  d i r e c t i v e s  and  d e c i s io n s  on 
t h e  o th e r .  T h is  A r t i c l e  s t a t e s  t h a t  th e  d i r e c t i v e s  a r e  b in d in g  
upon each  Member S ta te  to  w h ich  i t  i s  a d d re s s e d  a s  to  th e  r e s u l t  
t o  b e  a c h ie v e d , b u t  leav e  " to  th e  n a t io n a l  a u t h o r i t i e s  th e  c h o ic e  
o f  form  and  m ethods" o f im p le m e n tin g  them . Some l e g a l  w r i t e r s ,  
f o r  exam ple H a r t le y ,  s t a t e  t h a t  " th e r e  i s  a  l i t t l e  doubt t h a t  th e  
a u th o r s  o f th e  T r e a t i e s  d id  n o t  in te n d  d i r e c t i v e s  to  be  d i r e c t l y  
e f f e c t i v e " 140. The d e c i s io n s ,  p u r s u a n t  to  th e  same A r t i c l e ,  h a v e  
no  g e n e r a l  a p p l i c a t i o n ,  b u t  a r e  b in d in g  in  t h e i r  e n t i r e t y  upon  
th o s e  to  whom th e y  a re  a d d re s s e d . For th e  i s s u e  o f  d i r e c t  e f f e c t ,  
d e c i s i o n s  a d d re s s e d  to  th e  i n d iv i d u a l s  a re  n o t  p r o b le m a t ic ,  
b e c a u s e ,  th e y  s h o u ld , by t h e i r  n a tu r e ,  be  d i r e c t l y  e f f e c t i v e .
I n  f a c t  th e  E uropean C ourt r u l e d  in  th e  Van Duyn Case t h a t ,  w h ile  
r e g u l a t i o n s  may by t h e i r  v e r y  n a tu r e  have  d i r e c t  e f f e c t s ,  
d i r e c t i v e s  have  no a u to m a tic  d i r e c t  e f f e c t 141.
140 H a r t l e y ,  op. c i t . t supra  n o te  9 , p . 200 .
141 The Van Duyn Case, op . c i t . ,  s u p ra  n o te  91, g ro u n d s , 12 
a n d  13.
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The C o u rt, i n  f a c t ,  has n o t  s a i d  t h a t  th e  d i r e c t i v e s  have  d i r e c t  
e f f e c t 142, b u t  t h a t  th e y  c o u ld  p ro d u ce  s i m i l a r  e f f e c t s  a s  t h e  
r e g u l a t i o n s .  S t i l l ,  th e  E u ro p ean  C ourt o f  J u s t i c e  a c c e p te d  t h a t  
t h e  d i r e c t i v e s  can  c r e a te  r i g h t s  f o r  th e  i n d iv i d u a l s  w hich  c a n  
b e  e n fo rc e d  b e fo r e  a n a t i o n a l  c o u r t  a g a in s t  a  Member S t a t e ,  o r  
m ore p r e c i s e l y  t h a t  th e  " p r o v is io n s  in  q u e s t io n  a r e  c a p a b le  o f  
p ro d u c in g  d i r e c t  e f f e c t s  i n  th e  l e g a l  r e l a t i o n s h i p s  be tw een  t h e  
a d d re s s e e  o f  th e  a c t  and t h i r d  p a r t i e s " 143. T h is  ap p ro ach  h as  n o t  
m et th e  unanim ous s u p p o r t  o f  th e  suprem e j u r i s d i c t i o n  
i n s t i t u t i o n s  o f  th e  Member S t a t e s ,  and in  f a c t ,  some t r i b u n a l s ,  
f o r  exam ple, F re n ch  Conseil d 'E ta t  in  th e  Cohn-Bendit C ase144, 
r e f u s e d  to  fo l lo w  th e  C o u r t 's  r u l in g  on th e  d i r e c t  e f f e c t  o f  
d i r e c t i v e s  w i th in  n a t io n a l  law . The C ourt i t s e l f ,  in tro d u c e d  th e  
d i r e c t  e f f e c t  o f  th e  d i r e c t i v e s  in  a  r a t h e r  m odest way. I n  t h e  
f i r s t  two c a s e s  in  w hich i t  h a s  d e a l t  w ith  t h i s  i s s u e ,  a l th o u g h  
r u l i n g  in  fa v o u r  o f  such an  e f f e c t ,  th e  d i r e c t i v e s  w ere a n a ly z e d  
i n  c o m b in a tio n  w ith  one p r o v i s io n  o f th e  T r e a ty  in  th e  SACE 
C ase145 o r  i n  co m b in a tio n  w ith  one d e c is io n  as i n  th e  G rad C ase146. 
I t  i s  o n ly  in  a  th e  Verbond Case147, t h a t  th e  C o u rt a c c e p te d  a n d  
d e c la r e d  th e  d i r e c t  e f f e c t  o f  one d i r e c t i v e  w h ich  was b a se d  upon
142 As i t  was n o te d  by  P e s c a to r e ,  "The D o c tr in e  o f  ’D i r e c t  
E f f e c t ' :  An I n f a n t  D isease  o f Community Law", .European Law Review 
8 (1 9 8 3 ), p .  155.
143 C ase  9 /7 0 , Grad v. FZA Traunstein, ECR [1970], p . 825 .
144 Conseil d 'E ta t, 22 December 1978, D a llo z  1979, p . 155 ; 
1 CMLr (1 9 8 0 ), p .  543.
145 C ase 3 3 0 /7 0 , Sace v . I ta lia n  M in istry  o f Finance , 
[1 9 7 0 ]ECR, p . 1213.
146 The Grad Case, op. c i t .
147 C ase  5 1 /7 6 , Verbond der Nederlandse Ondernemingen v. 
Inspecteur der Invoerrechten en Accijnzen , [1977] ECR, p . 1 1 3 .
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an a r t i c l e  o f  th e  T re a ty  w hich was n o t i t s e l f  d i r e c t l y  e f f e c t i v e .
In  o r d e r  to  e x p la in  i t s  r u l i n g ,  th e  ECJ s t a t e d  a s  fo l lo w s :
" I t  w ould b e  in c o m p a tib le  w ith  th e  b in d in g  e f f e c t  
a t t r i b u t e d  by  A r t i c l e  189 to  e x c lu d e , i n  p r i n c i p l e ,  
th e  p o s s i b i l i t y  t h a t  th e  o b l ig a t io n  w hich  i t  im poses 
may be  in v o k ed  by th o s e  c o n c e rn e d . In  p a r t i c u l a r ,  
w here  th e  Community a u t h o r i t i e s  h a v e , b y  d i r e c t i v e ,  
im posed  on Member S t a t e s  th e  o b l ig a t io n  to  p u rsu e  a 
p a r t i c u l a r  c o u rs e  o f  c o n d u c t, th e  u s e f u l  e f f e c t  o f  
su ch  an  a c t  would be  w eakened i f  i n d iv id u a l s  w ere  
p re v e n te d  from  r e l y i n g  on  i t  b e fo r e  t h e i r  n a t io n a l  
c o u r t s  and i f  th e  l a t t e r  w ere  p re v e n te d  from  ta k in g  i t  
i n to  c o n s id e r a t io n  a s  an e le m en t o f  Community la w ." 140
I t  i s  n o t th e  v e ry  n a tu re  o f  th e  a c t  th a t  can c r e a te  th o se  r i g h t s  
and  th e  d i r e c t  e f f e c t ,  b u t  th e  f a c t  th a t  th e  Member S ta te  has n o t  
u n d e r ta k e n  any a c t io n  to  f u l f i l  th e  aim s o f  a d i r e c t i v e  in  
q u e s t io n .  In  th e  Jo h n s to n  C ase, th e  ECJ e x p la in e d  t h i s  f a c t  by  
s a y in g  t h a t  " in  a l l  c a se s  in  w h ich  a  d i r e c t i v e  h a s  been p r o p e r ly  
im plem ented  i t s  e f f e c t  r e a c h  in d iv id u a ls  th ro u g h  th e  im p lem en ting  
m e a su re s  a d o p te d  by  th e  Member S ta te  c o n c e rn e d ”148 49 The C o u r t  
l i m i t e d  th e  v a lu e  o f th e  l i t e r a l  i n t e r p r e t a t i o n  of th e  t h i r d  
p a r a g r a p h  o f  A r t i c l e  189, w h ich  c o u ld  have  im p lie d  t h a t  th e  
n a t i o n a l  a u t h o r i t i e s  a r e  f r e e  i n  t h e i r  im p le m e n ta tio n  o f  th e  
o b j e c t i v e  o f  th e  d i r e c t i v e .  I n  t h i s  c o n te x t ,  th e  ECJ h a s  
e x p la in e d  t h a t  ev en  t h i s  Member S t a t e ( s )  ' a c t i o n  h a s  c e r t a i n  
l i m i t s  by  s t a t i n g  t h a t :
"A lthough t h i s  p r o v is io n  le a v e s  Member S ta te s  th e  ways 
and means o f  e n s u r in g  t h a t  th e  d i r e c t i v e  i s  
im p lem en ted , t h a t  freedom  does n o t  a f f e c t  th e  
o b l ig a t io n  im posed on a l l  th e  Member S t a t e s  to  w h ich  
th e  d i r e c t i v e  i s  a d d re s s e d ,  to  a d o p t,  in  t h e i r
148 The Van Duyn C ase , o p .c i t . ,  supra n o te  91, p .  1348, 
g ro u n d  12.
149 The Johnston C ase , op . c i t . ,  a t  1690, g round  51 .
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n a t i o n a l  l e g a l  sy s tem s, a l l  th e  m easu res n e c e s s a r y  to  
e n su re  t h a t  th e  d i r e c t i v e  i s  f u l l y  e f f e c t i v e ,  in  
a c c o rd a n c e  w i th  th e  o b j e c t iv e  w hich i t  p u r s u e s " 150.
The ECJ e x p la in e d  i t s  p o s i t i o n  i n  a more c l e a r  m anner in  t h e  
Verbond Case, a s s e r t i n g  t h a t  t h e  d i r e c t  e f f e c t  o f  d i r e c t i v e s  i s  
a p p r o p r i a t e  when " th e  i n d iv i d u a l  invokes a  p r o v i s i o n  o f  a 
d i r e c t i v e  b e f o r e  a  n a t io n a l  c o u r t  in  o rd e r  to  v e r i f y  t h a t  th e  
c o m p e ten t n a t i o n a l  a u t h o r i t i e s ,  i n  e x e r c is in g  th e  c h o ic e  w h ich  
i s  l e f t  to  them a s  to  th e  form  and  m ethods f o r  im p le m e n tin g  th e  
d i r e c t i v e ,  have k e p t w ith in  th e  l im i t s  a s  to  t h e i r  d i s c r e t i o n  s e t  
o u t  i n  th e  d i r e c t i v e " 151
The C ourt em p h asized  two o th e r  argum ents in  fa v o u r  o f  th e  d i r e c t  
e f f e c t  o f  d i r e c t i v e s :  f i r s t  i s  i t s  r o l e  o f  i n t e r p r e t e r  o f
Community l e g a l  a c t s  p u rs u a n t  t o  A r t i c l e  177, w here t h e r e  i s  no 
d i f f e r e n c e  s i m i l a r  to  th e  one c o n ta in e d  in  A r t i c l e  189 . T h is  
argum en t was p r e s e n te d  i n  th e  Van Duyn Case, b u t  l a t e r  abandoned  
i n  th e  Verbond Case. The a rg u m en t o f  e f f e c t i v e n e s s  p r e s e n te d  i n  
th e  q u o ta t io n  above , was a l r e a d y  t r e a te d  s e p a r a te ly  above in  t h i s  
t e x t .
An argum en t n o t  m en tio n ed  i n  th e  f i r s t  c a s e s ,  nam ely  th e  
p r i n c i p l e  o f  e q u i t y 152, was ad d ed  in  th e  l a t e r  c a s e s 153. F o r  
exam ple, in  th e  Marshall I I  C ase , th e  C o u rt r u l e d  t h a t  "a Member 
S t a t e  w hich  h a s  n o t  a d o p te d  th e  im p lem en ting  m easu re s  r e q u i r e d  
b y  th e  d i r e c t i v e  w i th in  th e  d e s c r ib e d  p e r io d  may n o t  p le a d ,  a s
150 The Van Colson Case, o p . c i t . ,  p .  1906, p o in t  17.
151 The Verbond Casef op. c i t . ,  p . 127.
152 See H a r t l e y ,  op. c i t . ,  supra n o te  9, p .  203.
153 F o r exam ple C ase 1 4 8 /7 8 , Publico M inistero  v . R a tti ,
[1979] ECR, p .  113 .
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a g a in s t  i n d iv i d u a l s ,  i t s  own f a i l u r e  to  p e rfo rm  th e  o b l i g a t i o n s  
w hich  th e  d i r e c t i v e  e n t a i l s " 154.
The d i r e c t  e f f e c t  o f  d i r e c t i v e s  i s  c o n d i t io n a l  b y  i t s  n a tu r e .  I t  
depends on th e  q u a l i t y  o f  a c t i o n  in  th e  im p le m e n ta tio n  o f  a  
d i r e c t i v e  by  th e  Member S t a t e ,  b u t  once th e  t im e - l i m i t  f o r  t h e  
im p le m e n ta tio n  o f  d i r e c t i v e  e x p ir e d ,  i t s  e f f e c t s  w i l l  r e a c h  
i n d iv i d u a l s  in  two p o s s ib le  s i t u a t i o n s :  e i t h e r  b y  th e  n a t i o n a l  
m easu re s  p r o p e r ly  im p lem en tin g  th e  d i r e c t i v e ,  o r  by th e  d i r e c t  
e f f e c t s  o f d i r e c t i v e  i t s e l f .  I t  i s  t h e r e f o r e  l in k e d  to  b o th  t h e  
e x p iry  o f th e  t i m e - l i m i t 155 and (un) a d eq u a te  im p le m e n ta tio n  o f  a  
d i r e c t i v e  by  a Member S t a t e .  As th e  C o u rt s t a t e d  in  th e  Backer 
C ase, "w herever th e  p r o v is io n s  o f  a  d i r e c t i v e  a p p e a r , a s  f a r  a s  
t h e i r  s u b j e c t - m a t t e r  i s  c o n c e rn e d , to  be u n c o n d i t io n a l  an d  
s u f f i c i e n t l y  p r e c i s e ,  th o s e  p r o v is io n s  may b e  r e l i e d  by  a n  
in d iv id u a l  a g a in s t  th e  S t a t e  w here  th a t  S ta te  f a i l s  to  im p lem en t 
th e  d i r e c t i v e  in  n a t io n a l  law by  th e  end o f  th e  p e r io d  p r e s c r ib e d  
o r  w here i t  f a i l s  to  im plem ent th e  d i r e c t i v e  c o r r e c t l y " 156.
B a s i c a l ly  th e  same argum en ts a s  f o r  th e  d i r e c t i v e s ,  h a v e  b e e n  
a d o p te d  by th e  ECJ to  j u s t i f y  th e  d i r e c t  e f f e c t  o f  d e c i s io n s .  I n  
th e  Grad Case, th e  C ourt c o n c lu d ed  th a t  " i t  w ould be in c o m p a tib le  
w i th  th e  b in d in g  e f f e c t  a t t r i b u t e d  to  d e c i s i o n s  by A r t i c l e  189 
to  ex c lu d e  in  p r i n c i p l e  th e  p o s s i b i l i t y  t h a t  p e rs o n s  a f f e c te d  may 
in v o k e  th e  o b l ig a t io n  im posed b y  a  d e c i s i o n " .
154 The Marshall Case, o p . ,  c i t . ,  p . 749, g round  47 .
155 The R a tti Case, op. c i t , ,  p . 1629.
156 The Marshall Case, op . c i t . ,  p .  748, p o in t  46 . A lre a d y  
s t a t e d  in  th e  B e ck e r C ase, o p .c i t . ,  p . 71 , g ro u n d  25.
IL
55
I t  i s  to  be n o te d  a ls o  t h a t  d i r e c t i v e ,  f o r  th e  tim e  b e in g ,  h a v e
o n ly  b een  h e ld  h o r i z o n t a l l y  d i r e c t l y  e f f e c t i v e .  The C o u rt s t a t e d
in  th e  th e  Marshall I I  Case t h a t
" [w] i t h  r e g a rd  to  th e  a rgum en t t h a t  th e  d i r e c t i v e  may 
n o t  be  r e l i e d  upon a g a i n s t  an  i n d iv id u a l ,  i t  m ust be  
em p h asized  t h a t  a c c o rd in g  to  A r t i c l e  189 o f  th e  EEC 
T r e a ty  th e  b in d in g  n a tu r e  o f  a  d i r e c t i v e ,  w h ich  
c o n s t i t u t e s  th e  b a s i s  f o r  th e  p o s s i b i l i t y  o f  r e l y i n g  
on th e  d i r e c t i v e  b e fo re  a  n a t io n a l  c o u r t ,  e x i s t s  o n ly  
i n  r e l a t i o n  to  ' e ach  Member S ta te  to  w h ich  i t  i s  
a d d r e s s e d ’ . I t  fo l lo w s  t h a t  a  d i r e c t i v e  may n o t o f  
i t s e l f  im pose o b l ig a t io n s  on an in d iv id u a l  and  t h a t  a 
p r o v i s i o n  o f  a  d i r e c t i v e  may n o t b e  r e l i e d  upon a s  
su ch  a g a i n s t  such  a  p e r s o n ." 157 *
4 .3 .  GENERAL REQUIREMENTS FOR DIRECT EFFECT
The E u ropean  C o u rt has o b j e c t iv i z e d  th e  c r i t e r i a  f o r  d i r e c t  
e f f e c t  o f c e r t a i n  Community law  p r o v i s io n s .  To em phasize  th e  
d i f f e r e n c e  o f  th e  s u b je c t iv e  ap p ro a c h  p r e s e n te d  a s  th e  i n t e n t i o n  
o f  c o n t r a c t in g  p a r t i e s ,  th e  ECJ h as  u sed  th e  e x p re s s io n  "by i t s  
v e r y  n a tu r e " 153. E xcept f o r  r e g u la t i o n s ,  t h i s  e x p re s s io n  c o n s i s t s  
o f  s e v e r a l  e le m e n ts :  th e  p r o v i s i o n  in  q u e s t io n  h a s  to  b e  c l e a r ,  
u n c o n d i t i o n a l ,  n o t  q u a l i f i e d  b y  any r e s e r v a t i o n  on th e  p a r t  o f  
s t a t e s  w hich  w ould  make i t s  im p le m e n ta tio n  c o n d i t i o n a l  upon a  
p o s i t i v e  l e g i s l a t i v e  m easure e n a c te d  under n a t io n a l  law (does n o t  
r e q u i r e  any  l e g i s l a t i v e  i n t e r v e n t i o n  on th e  p a r t  o f  th e  
s t a t e s ) 159.
lS7 The M a rsh a ll  C ase, op. c i t . ,  a t  749, g ro u n d  48. C onfirm ed  
b y  th e  MaerUsing Case, a t  1 -4 1 6 0 , g ro u n d  6.
153 The Van Gend & Loos C ase , supra , p . 13 . See a l s o  c a s e s  
R a tti ,  P o li t i ,  Eunomia, Leonisio, e t c .
159 In  th e  Van Gend & Loos Case, op. c i t . ,  a t  p . 13, th e  ECJ 
r u l e d  t h a t  A r t i c l e  12 o f  th e  EEC T re a ty  " c o n ta in s  a c l e a r  an d  
u n c o n d i t io n a l  p r o h i b i t i o n  w h ich  i s  n o t  p o s i t i v e  b u t  n e g a t iv e
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To th o s e  e le m e n ts , th e  C o u rt h a s  added l a t e r  j u s t  an  e le m e n t o f  
no d i s c r e t i o n  {"marge d 'a p p r e c i a t i o n 1' ) , w hich  some l e g a l  w r i t e r s  
c o n s id e r  a s  th e  e s s e n t i a l  o n e . I n  f a c t ,  a l r e a d y  i n  th e  L iitticke  
C ase* 160 th e  ECJ to o k  an im p o r ta n t  s te p  i n  th e  d ev e lo p m en t o f  th e  
d i r e c t  e f f e c t  c o n c e p t by  d e c l a r i n g  as  d i r e c t l y  e f f e c t i v e  one 
T r e a ty  p r o v is io n  ( A r t i c l e  95, p a ra g ra p h s  1 and  3) w h ich  im posed  
a  d u ty  o f  a c t i o n  on th e  Member S t a t e s .  In  su c h  a  c a s e ,  i t  i s  
im p o r ta n t  t h a t  th e  im p le m e n ta tio n  o f  th e  p r o v i s io n  i n  q u e s t io n  
i s  n o t  d e p e n d e n t on f u r t h e r  m easu re  w hich  w ould su p p o se  a  
d i s c r e t i o n  o f  th e  Member S t a t e s ,  a l th o u g h  some a c t i o n  o f  th e  
Community i n s t i t u t i o n s  o r  th e  Member S ta te s  c o u ld  be  e n v is a g e d 161.
M ost s c h o la r s  fo l lo w  th e  c l a s s i f i c a t i o n  o f  a rg u m en ts  p r e s e n t e d  
b y  th e  E uropean  C o u rt. I n  t h i s  c o n te x t ,  th e  c o n d i t io n s  f o r  th e  
d i r e c t  e f f e c t  g iv e n  by Dashwood162, F re e s to n e  and  D av id so n 163 a s  
w e l l  a s  H a r t l e y 164 c o u ld  b e  m e n tio n e d .
As i s  p o s s ib l e  to  c o n c lu d e  from  th e  c a s e - la w  o f  th e  E uropean  
C o u r t ,  th o s e  c o n d i t io n s  a r e  n o t  v a lu a b le  f o r  th e  p r o v i s io n s  
c o n ta in e d  in  a l l  k in d s  o f a c t s . As was n o te d  above, i t  i s
o b l i g a t i o n  . .  and t h a t  " [ t ] h e  im p le m e n ta tio n  o f  A r t i c l e  12 
d o es  n o t  r e q u i r e  any l e g i s l a t i v e  in te r v e n t io n  on th e  p a r t  o f  th e  
S t a t e s " .
160 C ase 5 7 /6 5 , [1966] ECR, a t  205.
161 F or exam ple, in  o rd e r  t o  im plem ent A r t i c l e  59 o f  th e  EEC 
T r e a ty ,  a l l  s e r i e s  o f d i r e c t i v e s  w ere e n v is a g e d . C ase 3 3 / 7 4 , 
Johannes Henri eus Maria van Binsbergen v . B e s tu u r  van de 
B edrijfsveren ing  voor de M etaalnijverheid, [1974] ECR, p . 1299, 
a t  1311, g ro u n d s  20 -24 .
162 A. Dashwood, op. c i t .  supra n o te  13, p .  231.
163 F re e s to n e  & D av idson , op . c i t s u p r a  n o te  13, p . 3 1 .
164 H a r t l e y ,  op. c i t . ,  s u p ra  n o te  9 , p . 188.
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e s p e c i a l l y  a c a se  o f  r e g u la t io n s .  F o r t h i s  re a s o n , th e  c o n d i t io n s  
t h a t  a r e  g o in g  to  be  p re s e n te d  a r e  v a l id ,  in  th e  f i r s t  p la c e ,  f o r  
th e  T re a ty  p r o v i s io n s ,  and to  a  c e r t a i n  e x te n t  to  th e  d i r e c t i v e s  
and d e c i s io n s  a d d re s s e d  to  th e  Member S t a t e s .
T hose  c o n d i t io n s  a r e  n o t a b s o l u te  b u t  a r e  r e q u i r e d  in  a d d i t i o n  
to  t h e  C o u r ts ' s p e c i f i c  i n t e r p r e t a t i o n  o f th e  d i f f e r e n t  ty p e s  o f  
Community l e g a l  a c t s .  O b je c t iv e  e le m e n ts  have to  b e  im p lem en ted  
j u s t  i n  c a se  t h a t  th e  C ou rt has d e c la r e d  c e r t a i n  Community l e g a l  
a c t s ,  a s  su c h , to  have th e  p o s s i b i l i t y  o f  c o n ta in in g  p r o v i s io n s  
c a p a b le  o f p ro d u c in g  a  d i r e c t  e f f e c t  as was e x p la in e d  ab o v e165. 
I t  i s  o n ly  to  th e  s p e c i f i c  p r o v i s io n  t h a t  th e  ECJ im p lem en ts  
g e n e r a l  c o n d i t io n s  in  o rd e r  to  e s t a b l i s h  i t s  d i r e c t  e f f e c t .  B u t 
s t i l l ,  one sh o u ld  a lw ays ta k e  i n to  c o n s id e r a t io n  t h a t  e v e ry  
s i n g l e  c o n d i t io n ,  as e s t a b l i s h e d  by th e  C o u rt, c o u ld  b e  
im plem ented  j u s t  in  a s p e c i f i c  c o n te x t ,  and i n te r p r e t e d  a c c o rd in g  
to  i t s  schem e, sy stem  and w o rd in g . F o r t h i s  p u rp o se , th e  
o b j e c t iv e  o f  th e  l e g a l  a c t  in  q u e s t io n  w i l l  v e ry  o f te n  d e te rm in e  
a l l  o th e r  c o n d i t io n s  and th e  r e s u l t  o f th e  i n t e r p r e t a t i o n  c a n  
t h e r e f o r e  b e  v e ry  much d i f f e r e n t  to  th e s e  t h a t  c o u ld  h av e  
a p p e a re d  from  th e  l i t e r a l  a n a l y s i s  o f th e  p r o v is io n  in  q u e s t io n .  
T h is  p a t t e r n  can  be  th e  c o n seq u e n c e  o f , i n t e r  a l i a ,  th e  dynam ic 
c h a r a c t e r  o f  th e  Community l e g a l  system  and th e  f a c t  t h a t  some 
w o rd in g  and c o n d i t io n s  c o u ld  b e  d i f f e r e n t l y  i n t e r p r e t e d  in  t h e  
d i f f e r e n t  s t a g e s  o f  developm en t o f  th e  Community law . *9
165 A lth o u g h  i t  can  be d o n e  by  th e  ECJ i n  r a t h e r  g e n e r a l  
m an n e r. F o r exam ple, in  th e  C ase  118 /75 , Watson and Belmann, 
[ECR] 1976, p . 1185, th e  ECJ r u l e d  th a t  a l l  m ea su re s  a d o p te d  b y  
th e  Community w i th in  th e  a p p l i c a t i o n  of A r t i c l e s  48 to  66 o f  th e  
EEC T re a ty  a r e  d i r e c t l y  e f f e c t i v e ,  H a r tle y , op . c i t . ,  s u p ra  n o te
9 , p .  207, f o o tn o te  71,
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F i n a l l y ,  a s  was a l r e a d y  m e n tio n e d , th e  p r o v i s i o n  in  q u e s t io n  i s  
n o t  n e c e s s a r i l y  to  be i n t e r p r e t e d  in  i s o l a t i o n .  V ery o f t e n  t h e  
ECJ a n a ly s e s  th e  p ro v is io n  w i th in  th e  fram ew ork o f  o th e r  r e l a t e d  
p r o v i s io n s ,  b o th  c o n ta in e d  in  th e  same a c t  o r  in  d i f f e r e n t  a c t s .  
F o r  exam ple , in  th e  Copolongo C ase , th e  E uropean  C o u rt s t a t e d  
t h a t  " [ f ] o r  th e  p u rp o se  o f  i n t e r p r e t a t i o n ,  th e  f i r s t  p a r a g r a p h  
o f  A r t i c l e  92 c a n n o t be  r e g a rd e d  in  i s o l a t i o n ,  b u t  m ust b e  
c o n s id e re d  w i th in  th e  fram ew ork o f  th e  schem e o f  A r t i c l e s  91 t o  
94 "166.
a )  C l e a r  And Unambiguous Provisions
T h a t i s  conditio  sine qua non o f  th e  d i r e c t  e f f e c t  o f  t h e  
s p e c i f i c  p r o v is io n .  I t  can be u n d e rs to o d  a s  a  g e n e ra l  re q u ire m e n t 
f o r  any  l e g a l  norm , and t h e r e f o r e  n o t c h a r a c t e r i s t i c  to  t h e  
Community l e g a l  o rd e r .  F r e e s to n e  and D av idson  e x p la in  t h a t  
" [ t ] h i s  means t h a t  th e  o b l i g a t i o n  m ust b e  fo rm u la te d  i n  su c h  a  
way t h a t  i t  i s  c a p a b le  o f  b e in g  a p p l ie d  w ith  p r e c i s i o n " 16 67. The 
ECJ o b v io u s ly  d o es  n o t c o n s id e r  t h a t  c l a r i t y  r e s u l t s  from  t h e  
s im p le  w ord ing  o f  th e  p r o v i s i o n  and a v o id s  to  a n a ly z e  th e  
p r o v i s i o n  i n  i s o l a t i o n .  T h a t i s  p ro b a b ly  th e  re a s o n  t h a t  P a r r y  
and  D innage concluded  t h a t  th e  c l a r i t y  " r e l a t e s  n o t  m ere ly  to  th e  
s t r a ig h t f o r w a r d n e s s  o f th e  w o rd in g , b u t  in  p a r t i c u l a r  to  a n  
o b l i g a t i o n  w hich i s  i d e n t i f i a b l e  and r e c o g n iz a b le " 168.
To s u p p o r t  such  an  o p in io n  i t  c an  be n o te d  t h a t  th e  E u ro p ean
166 Case 7 7 /7 2 , Carmine Capolongo v . Azienda Agricola Maya,
[1973] ECR, p . 611, a t  p .  621, g ro u n d  5 .
167 F re e s to n e  and  D av id son , op . c ifc ., s u p ra  n o te  13, p .  3 1 .
168 A nthony P a r ry  and  Jam es D innage, Parry and Hardy: EEC 
Law, (London: Sw eet & M axw ell, 19 8 1 ), p .  96 .
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C o u r t  h a s  d e c la r e d  on s e v e r a l  o c c a s io n s  a  p r o v i s io n  a s  b e in g
d i r e c t l y  e f f e c t i v e  in  s p i t e  o f  th e  f a c t  t h a t  i t  had  to  c l a r i f y
f u r t h e r  i t s  w ord ing . The d e c i s iv e  moment f o r  t h i s  ap p ro ach  i s  th e
c o n te x t  o f  th e  p r o v i s io n ,  e i t h e r  in  th e  schem e o f th e  Community
o r  o f  th e  tim e  o f  a  ju d g m en t. As H a r t le y  e x p la in s :
" c l a r i t y  and  u n a m b ig u ity  a re  s t r i v e n  f o r  by e v e ry  
l e g a l  d ra f ts m a n ;  f r e q u e n t ly  how ever, th e y  a r e  n o t  
a t t a i n e d .  T h is  i s  p a r t l y  t r u e  i n  th e  c a s e  o f  
in s t ru m e n ts  w hich have  t o  be  a g re e d  to  by  a  num ber o f  
d i f f e r e n t  p a r t i e s  w ith  c o n f l i c t i n g  i n t e r e s t s ,  a s  i s  
th e  c a se  b o th  w i th  t h e  c o n s t i t u t i v e  T r e a t i e s  and  
Community l e g i s l a t i o n . L ike  many p r o v is io n s  o f  
n a t io n a l  law , Community law  i s  o f t e n  u n c le a r  an d  
am biguous. T h is  d o es  n o t  i n  i t s e l f ,  how ever, p r e v e n t  
i t s  b e in g  d i r e c t l y  e f f e c t i v e :  th e  E uropean  C ourt; i s  
t h e r e  to  i n t e r p r e t  i t  and  once t h i s  h a s  been  done th e  
a m b ig u i t ie s  w i l l  b e  r e s o lv e d " 169.
G e n e ra l ly  sp e a k in g , th e  p r o v i s io n  in  q u e s t io n  has to  b e  p r e c i s e  
enough  to  be s u i t a b l e  f o r  a p p l i c a t i o n  by a  c o u r t  o f  law . I t  i s  
a p p a re n t  t h a t  th e  i n t e r p r e t a t i v e  a p p ro a c h  o f  th e  E uropean  C o u r t  
w ould  h ave  n e v e r  r e q u e s te d  an  a b s o lu te  p r e c i s i o n  i n  w o rd in g . 
R a th e r , c l a r i t y  i s  to  be  e x p re s s e d  in  th e  co m b in a tio n  o f  w o rd in g  
and  th e  c o n te x t  o f  a  p r o v is io n  i n  q u e s t io n . F o r t h i s  p u rp o se , th e  
E uropean  C o u rt h a s  o f t e n  a n a ly z e d  few p r o v is io n s  to g e th e r  a n d /o r  
t h e i r  r e l a t i o n s  to  th e  g e n e r a l  o b j e c t iv e s  o f  th e  a c t ,  p o l i c y  o r  
m ea su re  t o  b e  a c h ie v e d . I t  h a s  g iv e n  even  to  th e  n o t io n  o f  
c l a r i t y  a  d im en sio n  o f d y n am ics. C l a r i t y  can  be  e s t a b l i s h e d  a l s o  
by  th e  p e r t i n e n t  ju r is p r u d e n c e  o f  th e  ECJ. By i t s  j u r i s p r u d e n c e ,  
t h e  C o u rt h as  p r e c iz e d  some e x p re s s io n s ,  an d  when th e  q u e s t io n  
o f  d i r e c t  e f f e c t  had  to  b e  a n a ly z e d , th e  p r o v i s io n  c o u ld  b e  
d e f in e d  a s  c l e a r ,  a lth o u g h  i t  w ould h ave  b e en  such  b e f o r e  th e
169 H a r t l e y ,  op. c i t . ,  supra n o te  9 , p .  189.
II
60
E uropean  C o u rt ' s  e x p la n a t io n 170.
b ) Unconditional Provi sions
A d v o c a te -G e n e ra l M ayras sum m arized  th e  c o n d i t io n s  f o r  th e  
u n c o n d i t i o n a l i t y  o f  a p r o v i s i o n ,  in  th e  Van Duyn Case a s  " in  
o t h e r  w ords, s u b j e c t  to  no l i m i t a t i o n ;  i f  how ever, a p r o v i s i o n  
i s  s u b je c t  to  c e r t a i n  l i m i t a t i o n s ,  t h e i r  n a tu r e  and  e s t e n t  [ s i c ] ] 
m ust be  e x a c t l y  d e f in e d " 171.
H a r t l e y  e x p la in s  t h a t  i t  m eans t h a t  " th e  r i g h t  m ust n o t  b e  
d e p e n d e n t on so m e th in g  w i th in  th e  c o n tr o l  o f  some in d e p e n d e n t 
a u t h o r i t y ,  su ch  a s  a  Community i n s t i t u t i o n  o r  a Member S t a t e  
i t s e l f " 172. Van G erven g iv e s  m ore d e t a i l e d  d e f i n i t i o n  by  s t a t i n g  
t h a t  co m p le te  and  u n c o n d i t io n a l  p ro v is io n
"means t h a t  i t s  f u l f i l m e n t  i s  n o t  c o n d i t io n e d  by th e  
e x p i r a t io n  o f  a tim e p e r i o d  and n o t made d ep en d e n t on 
(as o p p o sed  to :  o n ly  f a c i l i t a t e d  by) an  i n t e r v e n t i o n  
on th e  p a r t  o f th e  Community i n s t i t u t i o n s  o r  th e  
n a t io n a l  a u t h o r i t i e s  w hich  im p lie s  a  freedom  o f a c t io n  
to  make one o f  a t  l e a s t  two a l t e r n a t i v e  d e c i s io n s .  An 
i n t e r v e n t i o n  m ere ly  c o n s i s t i n g  in  th e  i n t e r p r e t a t i o n  
o f  lo o s e  c o n c e p ts  o r  in  t h e  d e fe m in a tio n  o f  scope  o f 
e x c e p tio n s  to  th e  o b l i g a t i o n  c o n c e rn e d , i s  n o t  an 
i n t e r v e n t i o n  im p ly in g  a  freedom  o f  a c t i o n ,  and 
th e r e f o r e  i s  no b a r  to  d i r e c t  e f f e c t " 173
170 See exam ples g iv e n  by A lb e r t  Blackm ann, " L 'a p p l i c a b i l i t é  
d i r e c t e  du d r o i t  co m m u n au ta ire " , in  Les recours des in d iv id u s  
devant le s  instances na tiona les en cas de v io la tio n  du d r o it  
in tern a tio n a l  (B ru x e l le s ,  1 9 7 8 ), p p . 9 8 -9 9 .
In  th e  Verbond Case, th e  EC J  even r e f e r s  to  th e  o r d in a r y  
m eaning  o f  th e  te rm .
171 The Van Duyn Case, op, c i t . ,  s u p ra  n o te  91, p . 1354.
172 H a r t l e y ,  op . c i t . ,  supra  n o te  9, p . 191 .
173 W a lte r  v a n  Gaven, op. c i t ,  supra n o te  136, a t  7 .
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A t th e  b e g in n in g  o f  th e  E C J’s j u r i s p r u d e n c e ,  c o n d i t i o n a l  
c h a r a c t e r  was r e l a t e d  to  th e  t r a n s i t i o n a l  p e r io d  o f th e  T r e a ty 174. 
A f t e r  th e  e x p iry  o f t h i s  p e r io d ,  a  p r o v i s io n  c a n  becom e 
u n c o n d i t i o n a l . A p r o v is io n  can  a ls o  be c o n d i t io n e d  b y  an  
o b j e c t i v e  r e s e r v e ,  a s  f o r  exam ple  an a d o p t io n  o f  th e  f u r t h e r  
m e a su re s175 and t h a t  i s  th e  m ost f r e q u e n t  r e a s o n  f o r  d e n y in g  th e  
d i r e c t  e f f e c t  o f  th e  p r o v i s io n .  But even in  su ch  a  c a s e ,  th e  ECJ 
s t a t e d  t h a t  i f  a  p r o v is io n  im poses a  w e ll d e f in e d  o b l ig a t io n ,  i t s  
f u l f i l m e n t  c a n n o t be d e la y e d  o r  je o p a r d iz e d  by  th e  a b s e n c e  o f  
p r o v i s io n s  w hich  w ere to  be  a d o p te d  f o r  i t s  im p le m e n ta tio n 176
c) No Further Action Required
I t  m ust be  n o te d  th a t  t h i s  re q u ire m e n t was in tro d u c e d  a l r e a d y  in  
th e  Van Gend & Loos Case177. As i t  was r e l a t e d  to  an i n t e r d i c t i o n  
o f  a c t io n  o f Member S ta te s ,  i t  had  i t s  raison  d 'e t r e .  I t  i s  c lo s e  
t o  th e  re q u ire m e n t  o f u n c o n d i t io n a l  c h a r a c t e r  and th e  a c t i v i t y  
o f  th e  Member S t a t e  s h o u ld  b e  l im i t e d  to  l e g i s l a t i v e ,  th u s  n o t  
in c lu d in g  norm al j u r i d i c a l  i n t e r p r e t a t i o n .  In  th e  Capolongo Case, 
i n  a n a ly s in g  A r t i c l e  92 (1 ) o f  th e  EEC T re a ty ,  th e  E uropean  C o u r t  
c o n c lu d e d  t h a t  " th e  p r o v i s io n s  o f  A r t i c l e  92 (1 ) a re  in te n d e d  to  
ta k e  e f f e c t  in  th e  l e g a l  sy s te m s  o f  Member S t a t e s ,  so t h a t  th e y  
may be  in v o k ed  b e fo re  n a t i o n a l  c o u r t s ,  w here  th e y  have  b e en  p u t
174 The L iltticke Case,
175 The Capolongo Case, p .  622, g ro u n d  6.
176 The Van Binshergen C ase , op. c i t . ,  supra n o te  161, p p . 
1311 -1312 .
177 In  t h i s  C ase , th e  ECJ r e q u e s te d  j u s t  a b sen c e  o f  r e q u e s te d  
a c t i o n  o f  th e  Member S t a t e s .  In  th e  l a t e r  c a s e s ,  th e  ECJ a d d e d  
to  t h i s  r e q u ire m e n t  a l s o  an a b se n c e  o f  th e  a c t i o n  o f  Com m unity 
i n s t i t u t i o n s .
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i n  c o n c re te  form  by  a c t s  h a v in g  g e n e ra l  a p p l i c a t i o n  p ro v id e d  f o r  
b y  A r t i c l e  94 o r  by  d e c i s io n s  i n  p a r t i c u l a r  c a s e s  e n v is a g e d  b y  
A r t i c l e  93 (2) 1,178 W ith i t s  l a t e r  c a se - la w , th e  E uropean  C o u r t  
i t s e l f  r e l a t i v i z e d  t h i s  re q u ire m e n t .  As i t  was n o te d  b y  H a r t le y ,  
" i n  a c c o rd a n c e  w ith  i t s  g e n e r a l  p o l ic y ,  how ever, th e  E u ro p ean  
C o u r t  has so u g h t to  w h i t t l e  t h i s  re q u ire m e n t down to  i t s  v e r y  
minimum"178 79. As i t  was i n d i c a t e d ,  in  some c a s e s ,  th e  E u ro p ean  
C o u rt d e c la re d  some p ro v is io n s  o f  th e  EEC T re a ty  r e q u i r in g  a c t i o n  
o f  th e  Member S ta te  a s  h a v in g  th e  d i r e c t  e f f e c t .  A m o st 
c h a r a c t e r i s t i c  exam ple i s  th e  one o f th e  e f f e c t  o f  d i r e c t i v e s ,  
w h ich  was d i s c u s s e d  above.
The c r u c i a l  c r i t e r i a  f o r  e v a lu a t in g  w h e th e r  th e  f u r t h e r  a c t i o n  
r e p r e s e n t s  an o b s t a c l e  f o r  t h e  d i r e c t  e f f e c t  c o u ld  b e  a n a ly z e d  
i n  th e  te rm s o f  d i s c r e t i o n  i n  e x e c u tin g  o r  im p lem en tin g  th e  
p r o v i s io n  in  q u e s t io n  t h a t  was l e f t  to  th e  Member S t a t e s  o r  th e  
Community i n s t i t u t i o n  i n  th e  a d o p tio n  o f  f u r t h e r  m e a su re s180. I n  
th e  Van Duyn C ase, th e  ECJ a c c e p te d  th e  re a s o n in g  o f th e  A dvocate  
G e n e ra l  M ayras t h a t  "Member S t a t e s  m ust n o t  b e  l e f t  any r e a l  
d i s c r e t i o n  w i th  r e g a rd  to  t h e  a p p l i c a t i o n  o f  th e  r u l e  in  
q u e s t io n " 181 and  c o n c lu d e d  t h a t  " th e s e  p r o v i s io n s  [o f A r t i c l e  48 
(1) and (2) o f th e  EEC T re a ty ]  impose on Member S ta te s  a p r e c i s e  
o b l i g a t i o n  w h ich  does n o t  r e q u i r e  th e  a d o p tio n  o f  any  f u r t h e r  
m easu re  on th e  p a r t  e i t h e r  o f  th e  Community i n s t i t u t i o n s  o r  o f  
t h e  Member S t a t e s  and which leaves them, i n  re la tio n  to i t s
178 The Capolongo Case, op . c i t . , p p . 6 2 1 -622 , g round  6.
179 H a r t l e y ,  op. c i t . ,  supra  n o te  9 , p . 194 .
180 The Member S ta te s  c o n s id e re d  d i s c r e t i o n  a s  one o f  th e  
a rg u m en ts  a g a i n s t  th e  d i r e c t  e f f e c t .  See p o s i t i o n s  o f th e  German 
a n d  F re n ch  G overnm ents in  th e  Becker Case.
181 Op. c i t . ,  supra n o te  91 , p . 1354.
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implementation, no discretionary pow er"182. I n  th e  Becker Case, 
th e  ECJ w en t f u r t h e r  s t a t i n g  t h a t  even  i f  th e  d i r e c t i v e  i n  
q u e s t io n  " u n d o u b te d ly  c o n fe r s  upon th e  Member S ta te s  v a r y in g  
d e g re e s  o f  d i s c r e t i o n  a s  r e g a r d s  im p lem en tin g  c e r t a i n  o f  i t s  
p r o v i s io n s ,  i n d iv id u a l s  may n o t  f o r  t h a t  r e a s o n  be d e n ie d  t h e  
r i g h t  to  r e l y  on any  p r o v i s io n s  w hich  owing to  t h e i r  p a r t i c u l a r  
s u b je c t - m a t te r  a r e  c ap a b le  o f b e in g  se v e re d  from  th e  g e n e ra l  body  
o f  p r o v i s io n s  and  a p p l ie d  s e p a r a t e l y " 183. T h is  d i s c r e t i o n  th u s  
r e q u i r e s  v e ry  o f t e n  a s e r i o u s  j u d i c i a l  a n a l y s i s  o f  a l l  t h e  
c ir c u m s ta n c e s  in v o lv e d .
5. DIRECT EFFECT OF THE COMMUNITY LAW LATO SENSU
The ECJ h as  had  th e  p o s s i b i l i t y  to  d e a l w ith  th e  q u e s t io n  o f  th e  
d i r e c t  e f f e c t  o f  i n t e r n a t i o n a l  ag re e m e n ts  on s e v e r a l  o c c a s io n s .  
In  i t s  j u r i s p r u d e n c e ,  th e  ECJ has e n c o u n te re d  d i f f e r e n t  
s i t u a t i o n s  w h ich  c o u ld  h a v e  in f lu e n c e d  i t s  m ethod  o f  
i n t e r p r e t a t i o n .
F o r  exam ple, t h e  i n t e r p r e t a t i o n  g iv e n  i n  th e  form  o f  a  
p r e l im in a r y  r u l in g  c o u ld  d e a l  w i th  th e  v a l i d i t y  o f  Community a c t  
( f o r  exam ple th e  International Fruit Company, Schroeder184, 
Schlüter, Haegeman, Nederlandse Spoorwegen c a s e s )  o r  o f  n a t i o n a l  
p r o v is io n  f o r  exam ple th e  Pabst, Kupferberg, Demirel c a se s )  . A lso  
th e  i s s u e  c o u ld  be  r a i s e d  in  th e  c o n te x t  o f d i f f e r e n t  ty p e s  o f
182 Ibid, p .  1347, g ro u n d  6 (em phases added) .
183 The Becker Case, op. cit., p . 72 , g ro u n d  29.
184 C ase 4 0 /7 2 , I .  Schroeder KG v. the Federal Republic of 
Germany, [1973] ECR, p . 125.
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Community i n t e r n a t i o n a l  a g re e m e n ts185, a s  f o r  exam ple  GATT ( f o r  
ex am p le  th e  International Fruit Company, Schlüter, Nederlandse 
Spoorwegen and  Fediol186 c a s e s ) , v a r io u s  a s s o c i a t i o n  a g re e m e n ts  
( f o r  exam ple th e  Haegeman, Schroeder, Demirel, Bresciani, Pabst, 
Sevince c a se s )  o r  f r e e - t r a d e /c o o p e r a t io n  a g re e m e n ts  ( f o r  exam ple 
th e  Polydor, Kupferberg, Kziber and  Yousfi c a s e s )  .
A lso , th e  m e r i t  o f  a  case  c o u ld  co n ce rn  th e  r e l a t i o n s  be tw een  an  
i n d i v i d u a l  and  a  Member S t a t e  ( v e r t i c a l  d i r e c t  e f f e c t  -  f o r  
ex am p le  in  th e  Demirel Case) o r  betw een  two i n d i v i d u a l s  
( h o r i z o n t a l  d i r e c t  e f f e c t  -  f o r  exam ple in  th e  Polydor Case) . 
F u r th e rm o re , th e  ag reem en ts  in v o lv e d  c o u ld  f a l l  w i th in  t h e  
e x c lu s iv e  com petence  o f th e  Community o r  b e in g  c o n c lu d e d  in  th e  
fo rm  o f  "m ixed a g re e m e n ts " . I n  i t s  c a se - la w , th e  ECJ a t t a c h e d  
im p o rta n c e  t o  some, b u t n o t  to  a l l  th e se  s p e c i f i c  c i r c u m s ta n c e s . 
I n  th e  fo llo w in g  t e x t  we w i l l  t r y  to  an a ly ze  to  w hat e x te n t  th o s e  
d i f f e r e n t  e le m e n ts  have in f lu e n c e d  th e  c o n s id e r a t io n  o f  th e  ECJ.
I n  f a c t ,  a s  was co n c lu d ed  by H a r t le y 187, th e  v e r y  id e a  o f  th e  
d i r e c t  e f f e c t  o f  i n t e r n a t i o n a l  a g reem en ts  has b e en  i n s p i r e d  by  
t h e  id e a  o f  e f f e c t i v e n e s s .  W hile  i n t e r n a t i o n a l  ag reem en t i s  
b in d in g  on th e  Member S t a t e s  p u r s u a n t  to  A r t i c l e  228 o f  th e  EEC 
T r e a ty ,  an a c t i o n  under A r t i c l e  169 c o u ld  be e n v is a g e d  i n  a  c a s e  
o f  n o n - im p le m e n ta tio n . But a g a in ,  th e  d i r e c t  e f f e c t  o f  
i n t e r n a t i o n a l  a g reem en ts  em p h a size s  th e  r o l e  o f  i n d iv i d u a l s  i n
185 F o r an a t te m p t  a t  c l a s s i f i c a t i o n  s e e , e . g . ,  Edmond L.M. 
V ö lk e r ,  " D ir e c t  E f f e c ts  o f  I n t e r n a t i o n a l  A g re e m e n ts" , Legal 
Issues of European Integration 1 9 8 3 /1 , p p . 131, a t  1 3 1 -1 3 2 .
186 C ases 187 /85  and  1 8 8 /8 5 , EEC Seed Crushers‘s and Oil 
Processors* Federation (Fediol) v. Commission of the European
Communities, [1988] ECR, p .  4155 and  p . 4193.
ia7 Op. ci t. , supra n o te  2 1 , p .  214.
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th e  c o n t r o l  o f  th e  im p lem en ta tio n  o f  a  Community p r o v is io n  by th e  
Member S t a t e s ,  ev en  in  a  c a se  o f  i n t e r n a t i o n a l  a g re e m e n ts . T h is  
f a c t  h ad  an  in f lu e n c e  on th e  re a so n in g  o f  th e  ECJ, and  i t s  
n e g le c t in g  o f  some e le m e n ts  f o r  i t s  c o n s id e r a t i o n s  in  one c a s e ,  
a l th o u g h  th e y  h a d  been  a p p l i e d  i n  th e  o t h e r s .
5 . 1 .  PLACE OF AGREEMENTS IN THE COMMUNITY LEGAL SYSTEM
F i r s t  o f  a l l ,  i t  was im p o rta n t to  d e f in e  th e  p l a c e  o f a g re e m e n ts  
w i t h i n  th e  Community l e g a l  sy s te m . The g e n e r a l  fo rm u la  u se d  b y  
th e  ECJ was t h a t  i n t e r n a t i o n a l  ag reem en ts  made b y  th e  Community 
" fo rm  an i n t e g r a l  p a r t  o f  th e  Community l e g a l  sy s te m "188. T h is  
f a r - r e a c h i n g  p o i n t  has p la c e d  th e  i n t e r p r e t a t i o n  o f  a g re e m e n ts  
i n  th e  com petence  o f th e  ECJ an d  in f lu e n c e d  th e  p o s s i b i l i t y  o f  
i n t e r p r e t a t i o n  o f  i t s  norm s i n  a m anner m ore s i m i l a r  to  t h a t  
i n h e r e n t  on th e  r e s t  o f  t h e  Community l e g a l  sy s te m . As a  
c o n se q u e n c e , as i n  th e  c a se  o f  th e  Community law  s tr ic to  sensu, 
t h e  e f f e c t  in  t h e  Community o f  such  a g re e m e n ts  i s  s u b j e c t  t o  
i n t e r p r e t a t i o n  o f  Community law , and n o t  o f  th e  n a t i o n a l  l e g a l  
o r d e r  o f  Member S t a t e s .
B u t, su ch  an  a p p ro a c h  h a s  n e v e r  answ ered  t h e  q u e s t io n  how an  
a g re e m e n t i n  q u e s t io n  becom es a  p a r t  o f  t h e  Community l e g a l  
o r d e r .  The ECJ n e v e r  a t t a c h e d  an y  im p o rtan ce  t o  th e  form  o f  a c t  
c o n c lu d in g  a g reem en t on b e h a l f  o f  th e  Community. T h is  f a c t  
i m p l i c i t l y  i n d i c a t e d  t h a t  th e  i n t e r n a t i o n a l  law  norms w ere  n o t  
t r a n s fo r m e d  i n t o  Community norm s by means o f  th e  c o n c lu d in g  
a c t 189. Most s c h o la r s  have  draw n a  c o n c lu s io n  from  t h a t  f a c t  t h a t
188 F o r th e  f i r s t  tim e  m e n tio n e d  in  th e  Haegeman Case, op . 
c i f c . ,  a t  460, g ro u n d  6; and l a t e r  r e p e a te d  c o n s t a n t l y .
îI
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th e  ECJ a c c e te d  th e  m o n is t  ap p ro a c h  i n  th e  r e l a t i o n  b e tw ee n  
i n t e r n a t i o n a l  and  th e  Coitimunity law189 90.
T h is  e x p re s s io n  d oes n o t  e i t h e r  d e f in e  th e  p o s s ib l e  e f f e c t s  o f  
a g re e m e n ts  in  th e  Community an d  n a t io n a l  l e g a l  s y s te m s . B e in g  
p a r t  o f  th e  Community l e g a l  o rd e r  does n o t  n e c e s s a r i l y  mean 
h a v in g  d i r e c t  e f f e c t ,  i . e . ,  c o n fe r r in g  r i g h t s  on in d iv id u a l s .  In  
f a c t ,  th e  EEC T re a ty  c o n ta in s  o n ly  a la c o n ic  f o rm u la t io n  i n  i t s  
A r t i c l e  228 t h a t  an  i n t e r n a t i o n a l  ag reem en t c o n c lu d e d  by  th e  
Community i s  b in d in g  on th e  Community i n s t i t u t i o n s  and  Member 
S t a t e s ,  w ith o u t  m aking an y  r e f e r e n c e s  on th e  p o s s ib le  e f f e c t s  on 
i n d i v i d u a l s .  F u r th e rm o re , ev en  th e  f a c t  t h a t  th e  ECJ h a s  
i n t e r p r e t e d ,  i n  m ost o f  th e  c a s e s ,  an a g reem en t u n d er A r t i c l e  
177 , does n o t  im p ly  th e  a g re e m e n t 's  d i r e c t  e f f e c t ,  b e c a u se  th e  
com petence  o f  A r t i c l e  177 d o e s  n o t  l i m i t  th e  ECJ to  i n t e r p r e t  
o n ly  th e  d i r e c t l y  e f f e c t i v e  r u l e s .
The d e c l a r a t i o n  t h a t  an  i n t e r n a t i o n a l  a g reem en t b in d in g  on th e  
Community form s p a r t  o f  th e  Community law  does n o t  an sw e r 
a u to m a t i c a l l y  th e  q u e s t io n  a b o u t i t s  p la c e  i n  th e  h i e r a r c h y  o f  
t h i s  sy s te m  o f  law . I n  d o c t r i n e  th e r e  i s  no doub t t h a t  th e  
i n t e r n a t i o n a l  ag re e m e n ts  a r e  a  so u rc e  o f  Community law , and th e y  
a r e  o f te n  p la c e d  betw een  p r im a ry  and seco n d a ry  l e g i s l a t i o n 191. The 
ECJ i t s e l f  i m p l i c i t l y  c o n c lu d e d  in  th e  In terna tiona l F ru it
189 See a rg u m en ts  p r e s e n te d  by th e  f i rm  P o ly d o r i n  th e  
Polydor C ase , op . c i t , ,  p .  339 .
190 S ee , L o u is , op. c i t . ,  su p ra  n o te  53, 109, p . 136-137 and
140.
191 S ee , e . g . ,  L o u is , op. c i t . ,  supra n o te  53, 109, a t  1 3 8 - 
139; J e a n -P a u l  P i e t r i ,  "La v a le u r  j u r id iq u e  d e s  a cc o rd s  l i a n t  l a  
Communauté économ ique e u ro p é e n n e " , RTDE, 1976, pp. 1 9 4 -2 1 4 , a t  
1 99 -203 .
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Company Case t h a t  i n t e r n a t i o n a l  ag re e m e n ts  h ave  to  b e  i n  
a c c o rd a n c e  w ith  th e  fo u n d in g  t r e a t i e s ,  b u t  p r e v a i l  o v e r  th e  
Community s e c o n d a ry  l e g i s l a t i o n .
5 .2 .  MAIN ELEMENTS FOR THE ANALYSIS OF THE DIRECT EFFECT OF 
INTERNATIONAL AGREEMENTS
The ECJ f i r s t  h ad  to  ad m it th e  p o s s i b i l i t y  t o  e x te n d  th e  t h e o r y  
o f  d i r e c t  e f f e c t  to  th e  Community law la to  sensu. In  th e  f i r s t  
c a s e  in  w hich  th e  C ourt d e a l t  w i th  th e  q u e s t io n  o f  d i r e c t  e f f e c t  
o f  th e  i n t e r n a t i o n a l  ag reem en ts , th e  International Fruit Company, 
a lth o u g h  n o t re c o g n iz in g  th e  d i r e c t  e f f e c t  o f th e  GATT, th e  C o u rt 
d id  n o t e x c lu d e  th e  p o s s i b i l i t y  t h a t  an i n t e r n a t i o n a l  a g re e m e n t 
o f  th e  E uropean  Community c o u ld  p ro d u ce  d i r e c t  e f f e c t .  By th e  
m ere f a c t  o f e n te r in g  i n t o  t h i s  i s s u e  an d  a n a ly z in g  th e  
c a p a b i l i t y  o f GATT to  c o n f e r  r i g h t s  on i n d iv i d u a l s ,  th e  ECJ 
e s t a b l i s h e d  some g u id in g  p r i n c i p l e s  and b a s i s  o f  i t s  a p p ro a c h  to  
th e  d i r e c t  e f f e c t  o f th e  i n t e r n a t i o n a l  a g re e m e n ts . T h is  f a c t  
r e p r e s e n t s  a v e ry  im p o r ta n t  p o in t  f o r  th e  E C J 's  f u r t h e r  
j  u r i s p r u d e n c e .
B ut c o n t r a r y  to  th e  Community law  s tr ic to  sensu , th e  
i n t e r n a t i o n a l  agreem ent c o n c lu d e d  by th e  Community c an n o t and h a s  
n o t  been i n t e r p r e t e d  by th e  C o u r t  a s  a s e p a r a t e  l e g a l  c a te g o r y .  
W h ile , a s  i t  i s  p r e s e n te d  a b o v e , th e  T r e a t i e s ,  r e g u l a t i o n s ,  
d i r e c t i v e s  and  d e c i s io n s  h av e  b e e n  i n t e r p r e t e d  by th e  C o u rt i n  
a  p r e l im in a r y  way, as th e  l e g a l  a c t s  c a p a b le  o f  c o n ta in in g  th e  
p ro v is io n s  w hich produce  d i r e c t  e f f e c t s  ( f u r th e r  su b m itte d  to  th e  
o b j e c t iv e  r e q u ire m e n ts )  , i n  th e  c a se  o f  th e  i n t e r n a t i o n a l  
ag reem en ts , th e  European C ourt h a s  n o t a d o p ted  th e  same a t t i t u d e .  
As th e  Community has th e  c a p a c i t y  o f c o n c lu d in g  d i f f e r e n t  ty p e s
I
i
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o f  i n t e r n a t i o n a l  ag reem ents ( f r e e - t r a d e ,  a s s o c i a t i o n ,  c o o p e r a t io n  
e t c . ) ,  th e  C o u rt h as n e v e r  g iv e n  a  g e n e r a l  fo rm u la  o f  t h e i r  
p o s s i b l e  e f f e c t s  a s  su c h , b u t  h as  d e c id e d  to  a n a ly z e  e a c h  
a g re e m e n t s e p a r a t e ly :  from  c a s e  t o  c a s e .  T h a t m eans t h a t  b e f o r e  
t h e  p r o v i s io n  i n  q u e s t io n  i s  a n a ly z e d , th e  C o u r t  a lw ay s h a s  to  
e s t a b l i s h  th e  f a c t  t h a t  th e  ag reem en t i n  q u e s t io n  (and  n o t  
c e r t a i n  c a te g o r ie s  o f ag reem en ts) co u ld  c r e a te  th e  sy stem  c a p a b le  
o f  p ro d u c in g  d i r e c t  e f f e c t s  " in  th e  l i g h t  o f  b o th  th e  o b j e c t  and  
p u rp o s e  o f th e  Agreem ent and i t s  w ord ing"192. I n  th e  International 
Fruit Company Case, th e  ECJ d id  n o t  even e n t e r  i n to  e x a m in a t io n  
o f  th e  s p e c i f i c  c h a r a c t e r i s t i c s  o f  th e  p r o v i s io n s  in  q u e s t io n  
( A r t i c l e  XI o f  GATT), b u t  h a s ,  a f t e r  a n a l y s i s  o f th e  g e n e r a l  
s y s te m  o f  GATT, d e c la r e d  t h a t ,  "when exam ined  i n  su c h  a 
c o n t e x t " ,  t h i s  p r o v is io n  " i s  n o t  c a p a b le  o f  c o n f e r r in g  on 
c i t i z e n s  o f  th e  Community r i g h t s  which th e y  can  invoke b e fo r e  th e  
c o u r t s " 193. The same a t t i t u d e  th e  ECJ a d o p te d  i n  th e  Schliiter Case 
a s  r e g a r d s  A r t i c l e  I I  o f  th e  GATT.
a ) Object And Purpose
As f o r  th e  o b je c ts  and p u rp o se  o f  th e  ag reem en t, th e  ECJ u se d  th e  
e le m e n ts  o f  a n a ly s i s  s i m i l a r  t o  th o se  p r e s e n te d  in  th e  Van Gend 
& Loos C ase . The E uropean  C o u rt te n d s  t o  a n a ly z e  f i r s t  o f  a l l  
s p e c i f i c  o b j e c t iv e s  o f th e  i n t e r n a t i o n a l  a g reem en t in  q u e s t io n ,  
a s  w e l l  a s  i t s  i n s t i t u t i o n a l  s t r u c t u r e 194. The s t a r t i n g  p o i n t  f o r
192 The Polydor C ase, o p . c i t . ,  p .  346, g round  8 . In  th e  
Kupferberg- Case, th e  European C o u rt used  th e  e x p re s s io n  " c o n te x t"  
i n s t e a d  o f  w o rd in g " , op . c i t . ,  p . 3665, g ro u n d  23.
193 The I n t e r n a t i o n a l  Fruit Company Case, op . c i t . ,  p .  1228, 
g ro u n d  27 .
194 T ag a ras  s t a t e d  t h a t  i n  f a c t  th e  u s e  o f  t h i s  p r e - c o n d i t i o n  
i s  th e  same f o r  e n t i r e  Community law, s e e , H a r is  N. T a g a ra s ,
rt i
-4
d
69
su c h  an a n a l y s i s  and co m p a riso n  i s  e x p l i c i t  r e f e r e n c e  to  th e  
p r o v i s io n  o f th e  ag reem en t i n  q u e s t io n  and  i t s  co m p ariso n  w i th  
th e  EEC T r e a ty .  Of c o u rs e  i t  i s  v e ry  d i f f i c u l t  to  f i n d  an  
agreem ent p r o v id in g  s i m i l a r  s t r u c t u r e  and  o b j e c t iv e s  a s  th e  EEC 
T re a ty , b u t  i t  seems t h a t  t h i s  was th e  a p p ro a c h  o f  some s t a t e s ,  
and  in  f a c t ,  th e  C o u rt o f t e n  in v o k ed  e x a c t ly  th o s e  a rg u m e n ts* 195. 
By t h i s  m ethod, th e  E uropean  C o u rt h a s  a r r i v e d  to  th e  d i f f e r e n t  
r e s u l t s .
AA) GATT
The f i r s t  i n t e r n a t i o n a l  ag reem en t u n d er th e  c o n s id e r a t io n  o f  th e  
ECJ was GATT196. In  th e  In terna tiona l F ruit Company Case, th e  ECJ 
d e c la r e d  t h a t  th e  GATT c a n n o t c o n ta in  p r o v is io n s  c a p a b le  o f  
p ro d u c in g  d i r e c t  e f f e c t s .  T h is  p o s i t i o n  o f  th e  ECJ h as  b e en  
co n firm ed  in  s e v e r a l  l a t e r  ju d g m en ts  a s ,  f o r  exam ple S c h l i i t e r  o r  
t h r e e  ju d g m en ts  from  19 8 3197. The E uropean  C o u rt e x c lu d e d  th e
" L 'e f f e t  d i r e c t  d e s  acco rd s  in te r n a t io n a u x  de l a  Communauté", p p .
1 5 -5 3 .
195 See a rg u m en ts  g iv e n  b y  th e  S t a t e s  an d  th e  Com m ission i n  
th e  Kupferberg Case, op. c i t .  , p p . 3650-3651 , and  th e  f a c t  t h a t  
i n  Kupferberg t h e  C o u rt d id  n o t  r e f e r  to  th o s e  a rg u m en ts  a s  i n  
th e  c a s e s  c o n c e rn in g  th e  GATT a n a l y s i s .
196 On t h i s  i s s u e  t h e r e  i s  e x te n s iv e  l i t e r a t u r e ,  a s  f o r  
exam ple P a u l J .G .  K apteyn , "The 'D o m e s tic ' Law E f f e c t  o f  R u le s  
o f  I n t e r n a t i o n a l  Law w ith in  t h e  European Community System  o f  Law 
and  th e  Q u e s tio n  o f  th e  S e lf -E x e c u t in g  C h a ra c te r  o f GATT R u le s " ,  
8 In terna tiona l Lawyer 1, p .  7 4 -82 ; F ern an d o  C a s t i l l o  d e  l a  
T o rre , "The S t a tu s  o f  GATT i n  EEC Law; Some New D ev e lo p m en ts" , 
26 Journal o f  World Trade 5 , 1992, p p . 3 5 -4 3 ; E r n s t - U r l i c h  
P e tersm ann , " A p p l ic a t io n  o f  GATT by th e  C o u rt o f  J u s t i c e  o f  th e  
E uropean  C om m unities" , 20 CMLr (1 9 8 3 ), p p . 3 9 7 -4 3 7 ; J .  
S te en b e rg en , "The S ta tu s  o f GATT in  Community Law*, 15 Journal o f  
World Trade Law (1981), pp . 3 3 7 -3 4 4 .
197 C ase No. 2 6 6 /8 1 , Società I ta lia n a  per 1 'Oleodotto  
Transalpino (SIOT) v. M inistero d e lle  Finanze, M in is te r o  d e l l a
nI
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p o s s i b i l i t y  o f  d i r e c t  e f f e c t  o f  th e  GATT p r o v i s io n  b a s i c a l l y
b ecau se  o f  i t s  s t r u c t u r a l  w eakness, and more s p e c i f i c a l l y ,  a s  th e
C o u rt e x p la in e d  th e  a rg u m en ts  i n  i t s  SPI r u l i n g :
"The C o u rt re a c h e d  th e  c o n c lu s io n  on th e  b a s i s  o f 
c o n s id e r a t io n s  c o n c e rn in g  th e  g e n e ra l  schem e o f GATT, 
nam ely t h a t  i t  was b a s e d  on th e  p r i n c i p l e  o f 
n e g o t i a t i o n s  u n d e r ta k e n  on a  r e c i p r o c a l  and  m u tu a l ly  
ad v an tag e o u s  b a s is  and  was c h a r a c t e r i z e d  by  th e  g r e a t  
f l e x i b i l i t y  o f  i t s  p r o v i s io n s ,  i n  p a r t i c u l a r  th o s e  
c o n c e rn in g  th e  p o s s i b i l i t i e s  o f  d e ro g a t io n ,  th e  
m easures w hich  m ight be  ta k e n  in  c a s e s  o f  e x c e p t io n a l  
d i f f i c u l t y  and th e  s e t t l e m e n t  o f d i f f e r e n c e s  be tw een  
th e  c o n t r a c t i n g  p a r t i e s " * 198.
BB) Association Agreements
The ECJ h ad  a l s o  to  d e a l  w i th  d i f f e r e n t  ty p e s  o f a s s o c i a t i o n  
a g re e m e n ts199, a s  in  th e  c a s e s  o f  Bresciani, Haegeman, Demirei, 
Schroeder, Razanatsimba200 , Pabst, Kus and Anastasiou.
M arina  M e r c a n t i le ,  Circoscrizione doganale di Trieste and Ente 
Autonomo del Porte di Trieste , [1983] ECR, 731; J o in e d  C a se s  
2 6 7 -2 6 9 /8 1 , Amministrazione dello Stato v . S o c ie tà  Petrolifera 
Italian (SPI) and SpA Michelin Italiana (SAMI), [1983] ECR, 801; 
J o in e d  C ases 2 9 0 -2 1 9 1 /8 1 , Compagnia Singer SpA and Geigy SpA v . 
A m m in is tra z io n e  delle Finanze dello Stato [1983] ECR, 847.
198 The SPI C ase, ibid, p .  830, g round  23 .
199 The A dvocate  G e n e ra l M ayras e x p la in e d  in  th e  Haegeman 
Case t h a t  " i t  fo llo w s  t h a t  su ch  a  type o f  ag reem en ts  [ a s s o c ia t io n  
a g re e m e n ts ]  may le a d  to  t h e  e s ta b l is h m e n t  o f v e ry  c lo s e  
i n s t i t u t i o n a l  c o o p e ra t io n  be tw een  th e  Community and th e  
a s s o c i a t e d  c o u n try  w ith o u t  how ever g o in g  so  f a r  a s  th e  
u n c o n d i t io n a l  a c c e s s io n  o f  t h a t  c o u n try . C o n v e se ly  an  a g re e m e n t 
o f  t h i s  n a tu r e  may b e  l i m i t e d  e i t h e r  to  t h e  g r a n t  o f  n o n -  
d i s c r im in a to r y  a d v a n ta g e s , t h e  e s ta b l is h m e n t  o f  a  f r e e  t r a d e  
a r e a ,  a  cu sto m s un ion  o r  e v en  th e  e s ta b l i s h m e n t  o f  a  t r u e  
p r e f e r e n t i a l  s y s te m . '1, op . cit,f p . 1023.
200 C ase 6 5 -7 7 , Jean Razanatsimba, [1977] ECR, p .  2229.
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In  th e  Pabst Case th e  ECJ found  th e  A s s o c ia t io n  Agreem ent be tw een  
th e  Community and  G reece  a s  c a p a b le  o f  c o n ta in in g  p r o v i s i o n s  
h a v in g  d i r e c t  e f f e c t .  The ECJ em phasized  t h a t  th e  A s s o c ia t io n  
Agreem ent c o n ta in s  th e  p r o v i s io n s  " th e  p u rp o se  o f  w h ich  was to  
p re p a re  f o r  th e  e n t r y  o f  G reece  in to  th e  Community. . . by  m easu res  
f o r  th e  g r a d u a l  a d ju s tm e n t  to  re q u ire m e n ts  o f  Community law "201. 
The ECJ em phasized , in  t h i s  c o n te x t ,  th e  e x i s te n c e  o f p r o v i s io n s  
a im ed a t  e s ta b l i s h m e n t  o f  custom s u n io n , h a rm o n iz a t io n  o f  
a g r i c u l t u r a l  p o l i c i e s  and  in tr o d u c t io n  o f  freedom  of movement f o r  
w o rk e rs . I t  seem s t h a t  t h i s  o b je c t iv e  o f  th e  A greem ent made 
u n n e c e s s a ry  any  c o n s id e r a t i o n  o f  th e  i n s t i t u t i o n a l  s t r u c t u r e ,  
d e ro g a t io n  c la u s e s  o r  any  c o n s id e r a t io n  s i m i l a r  to  th o s e  
p r e s e n te d  in  th e  a n a l y s i s  o f  th e  GATT, b e c a u s e  th e  ECJ d id  n o t  
even  m en tio n  them  in  i t s  r u l i n g .  The same a t t i t u d e  was a d o p te d  
by  th e  Com m ission d u r in g  th e  w r i t t e n  p ro c e d u re 202 . On th e  
c o n t r a r y ,  th e  A d v o c a te -G e n e ra l M rs. R ozés, a n a ly z e d  i n  d e t a i l  
i n s t i t u t i o n s  e s t a b l i s h e d  by th e  A greem ents a s  f o r  exam ple  th e  
C o u n c il o f  A s s o c ia t io n  a n d  r e f e r r e d  to  th e  a rg u m en t o f  
r e c i p r o c i t y 203 , a l l  o f  w h ich  w as ig n o re d  by th e  C o u rt. I t  s h o u ld  
be  n o te d , how ever, t h a t  th e  ECJ was n o t  so  im p re sse d  by  th e  
A s s o c ia t io n  A greem ent w i th  G reece  in  th e  Haegeman case when i t  
found  t h r e e  im p o r ta n t  r e s e r v a t i o n s  to  th e  a ch iev e m en t o f  th e  
custom s u n io n  to  be  c r e a te d  b y  th e  A greem ent204 , and d e f in e d  th e  
o b j e c t iv e  o f  th e  A greem ent i n  a more m o d e ra te  m anner205 .
201 The P a b s t  C ase, op. c i t . ,  p . 13 50, g ro u n d  26.
202 The P a b s t  C ase, i b i d ,  p .  1342.
203 See, th e  Pabst C ase, c o n s id e r a t io n s  a t  pp . 1 3 5 8 -1 3 6 0 .
204 The Haegeman Case, op. c i t . ,  p .  4612, g round  17 .
205 Op. c i t . ,  p . 469, g ro u n d  11; A lth o u g h  th e  A d v o cate  
G en era l M ayras m en tio n ed  " o n ly  a  l im i t e d  i n s t i t u t i o n a l  c o n te n t"
I
I .
I
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A n o th e r a s s o c i a t i o n  ag reem en t th e  ECJ was d e a l i n g  w ith  was th e  
A s s o c ia t io n  A greem ent w ith  T u rk ey , in  th e  Demirelf Sevince a n d  
Kus c a s e s .  In  th e  Demirel Case, th e  ECJ p o in te d  o u t t h a t  " th e  
A greem ent p r o v id e s  f o r  a  p r e p a r a to r y  s ta g e  t o  e n a b le  T u rkey  to  
s t r e n g th e n  i t s  economy w i th  a id  from  t h e  Community, a  
t r a n s i t i o n a l  s t a g e  fo r  th e  p ro g re s s iv e  e s ta b l is h m e n t  o f a  custom s 
u n io n  and f o r  th e  a lig n m e n t o f  econom ic p o l i c i e s ,  and  a f i n a l  
s t a g e  b a s e d  on th e  cu sto m s u n io n  and e n t a i l i n g  c l o s e r  
c o o rd in a t io n  o f  econom ic p o l i c i e s " * 206. I t  i s  o b v io u s  t h a t  th e  ECJ 
c o n s id e r s  th e  A s s o c ia t io n  A greem ent w ith  T u rkey , a l th o u g h  
c o n c lu d e d  in  th e  same form  a s  th e  one w ith  G re ec e , a s  l e s s  
a m b i t io u s . I t  i s  d o u b tfu l  w h e th e r  th e  f a c t  t h a t  th e  ECJ a d m it te d  
th e  p o s s i b i l i t y  o f  d i r e c t  e f f e c t  o f th e  A greem ent w i th  G re e c e  
a f t e r  t h i s  c o u n try  had  become th e  Member S t a t e  o f  th e  Com m unity 
h a s  in f lu e n c e d  i t s  r e a s o n in g . O bv iously  such  a  c o n s id e r a t io n  h a s  
n e v e r  e x i s t e d  f o r  T u rkey . To th e  argum ents o f  l im i t e d  p u rp o s e s  
o f  th e  A greem ent w ith  T u rk ey , th e  ECJ added  a rg u m en ts  o f  th e  
m o d es t r o l e  o f  th e  C o u n c il o f  A s s o c ia t io n  e s t a b l i s h e d  by  th e  
A greem ent, a s  w e l l  a s  l i m i t e d  scope o f  A r t i c l e s  12 o f  th e  
A greem ent and  36 o f th e  P r o to c o l ,  to  c o n c lu d e  t h a t  " th e y  
e s s e n t i a l l y  s e rv e  to  s e t  o u t a  programme and a r e  n o t  s u f f i c i e n t l y  
p r e c i s e  and  u n c o n d it io n a l  to  b e  cap ab le  o f  g o v e rn in g  d i r e c t l y  th e  
movement o f  w o rk e rs " 207 .
In  th e  A n a s ta s io u  c a se  i t  was a  q u e s t io n  a b o u t th e  d i r e c t  e f f e c t
o f  th e  A greem ent, he e m p h a size d  t h a t  th e  n e g o t i a t o r s ,  "as  shown 
b y  c e r t a i n  p r o v i s io n s  o f  th e  a g re e m e n t" , h a d  i n  m ind a c c e s s io n  
o f  G reece  to  th e  Community a s  a  f u tu r e  o b j e c t i v e .  See ibid, p .  
1023.
206 The D em ire l Case, op. cit., p . 3752, g ro u n d  15; c o n firm e d  
by  th e  Sevince C ase, op . c i t . ,  p . 1 -3 5 0 2 -3 5 0 3 , g ro u n d  20.
207 The Demirel Case, o p . cit., p . 3753, g ro u n d  23 .
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o f  r e l e v a n t  p r o v is io n s  o f  th e  1977 P ro to c o l  t o  th e  A s s o c ia t io n  
Agreem ent c o n c lu d e d  betw een  C yprus and th e  Community. A n a ly z in g  
t h i s  a g re e m e n t, th e  ECJ p o in te d  o u t t h a t  " th e  aim  o f  t h e  
A s s o c ia t io n  Agreem ent i s  th e  p ro g re s s iv e  e l im in a t io n  o f o b s t a c l e s  
to  t r a d e  b e tw een  th e  Community and  C yprus"208, i n  o rd e r  to  d e c l a r e  
th e  p r o v i s io n  o f  th e  P ro to c o l  a s  h av in g  d i r e c t  e f f e c t .
S p e c i f i c  exam ple o f a s s o c i a t i o n  ag re e m e n ts  a r e  th o s e  w i th  
o v e rs e a s  c o u n t r i e s  and t e r r i t o r i e s ,  c o n c lu d e d  p u r s u a n t  t o  
A r t i c l e s  1 3 1 -1 3 6209 o f th e  EEC T re a ty .  The Bresciani Case d e a l t  
w i th  th e  Yaoundé C o n v en tio n . The C ourt r u l e d  i n  fa v o u r  o f  th e  
d i r e c t  e f f e c t  o f  one a g re e m e n t 's  p r o v i s io n ,  b u t  o n ly  a f t e r  
c o n firm in g  "a s p e c i a l  n a tu r e  o f  th e  C onven tion" aim ed to  p ro m o te  
th e  d ev e lo p m en t o f  th e  A s s o c ia te d  S t a t e s . 210 A f te r  su c h  a 
c o n c lu s io n , th e  ECJ d id  n o t  f e e l  o b l ig e d  any m ore to  a n a ly z e  an  
i n s t i t u t i o n a l  s t r u c t u r e  o f  th e  C o n v e n tio n .
In  th e  H azanatsiJbm a Case, t h e  ECJ p ro c e e d e d  d i r e c t l y  to  th e  
a n a l y s i s  o f  th e  A r t i c l e  62 o f  th e  Lomé C o n v e n tio n  and  m e a su re s  
o f n o n -d is c r im in a t io n  (and d e c la r e d  th a t  i t  c o u ld  n o t be  d i r e c t l y  
a p p l i c a b le  to  c o n fe r  th e  r i g h t s  i n  th e  s u b je c t - m a t t e r )  , w i th o u t  
p r e l im in a ry  c o n s id e ra t io n s  a b o u t th e  n a tu re  an d  o b je c t iv e s  o f  th e  
C o n v e n tio n . I t  sh o u ld  be n o te d  how ever t h a t  b o th  th e  C om m ission 
an d  th e  A d v o ca te  G en era l p a id  more a t t e n t i o n  to  t h i s  q u e s t i o n  
th a n  th e  ECJ.
203 The Anastasiou Case, op. c i t . ,  p .  1 -3 1 2 8 , g ro u n d  2 4 .
209 The M a a s t r ic h t  T re a ty  added to  t h e s e  a r t i c l e s  A r t i c l e  
136A c o n c e rn in g  G re en la n d .
210 The B r e s c ia n i  Case, op. c i t . ,  g ro u n d s 22 and 23, p . 141 .
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CC) F re e  T rade  and Cooperation Agreements
F in a l ly  th e  C ourt h as to  d e a l  a l s o  w ith  th e  f r e e - t r a d e  a g re e m e n ts  
o f  th e  Community. T hat was th e  s i t u a t i o n  in  t h e  Polydor Case i n  
w hich th e  C ourt a n a ly ze d  th e  1972 Agreem ent be tw een  th e  Community 
and  P o r tu g a l .  F i r s t  o f  a l l ,  t h e  ECJ a n a ly z e d  th e  p u rp o se  o f  th e  
Agreem ent a c c o rd in g  to  i t s  p ream b le  and e s p e c i a l l y  th e  i n t e n t i o n  
o f  th e  c o n t r a c t i n g  p a r t i e s  to  e s t a b l i s h  a f r e e - t r a d e  a r e a .  The 
ECJ com pared i n e v i t a b l y  th e  P o r tu g a l  A greem ent w ith  th e  EEC 
T r e a ty  and  d e c la r e d  t h a t  " i t  d o e s  n o t have  th e  same p u rp o s e  a s  
th e  EEC T re a ty "  b ecau se  " th e  in s t ru m e n ts  w hich  th e  Community h a s  
a t  i t s  d i s p o s a l  in  o r d e r  to  a c h ie v e  th e  u n ifo rm  a p p l i c a t i o n  o f  
Community law  and  th e  p r o g r e s s iv e  a b o l i t i o n  o f  l e g i s l a t i v e  
d i s p a r i t i e s  w i th in  th e  common m ark e t h av e  no e q u iv a le n t  i n  t h e  
c o n te x t  o f th e  r e l a t i o n s  b e tw een  th e  Community and  P o r tu g a l" 211.
W ith  a  s i m i l a r  s i t u a t i o n  th e  ECJ d e a l t  in  th e  Kziber Case, i n  
w h ich  th e  B e lg ia n  Cour de  travail from  L ièg e  s o u g h t an  
i n t e r p r e t a t i o n  o f  th e  1976 C o o p e ra tio n  A greem ent be tw een  th e  EEC 
and  M orocco. The ECJ e x p la in e d  t h a t  th e  o b j e c t iv e  o f th e  
A greem ent was " to  p rom ote  o v e r a l l  c o o p e r a t io n  b e tw een  th e  
C o n tr a c t in g  P a r t i e s  w ith  a v iew  to  c o n t r i b u t in g  to  th e  econom ic 
and  s o c i a l  developm en t o f  M orocco and h e lp in g  to  s t r e n g th e n  
r e l a t i o n s  b e tw een  th e  P a r t i e s " 212. The ECJ e x p r e s s ly  s t a t e d  t h a t  
th e  A greem ent d i d  n o t r e f e r  t o  M orocco 's  a s s o c i a t i o n  w i th  o r  
f u t u r e  a c c e s s io n  to  th e  C om m unities213. But t h i s  f a c t  d id  n o t  
p r e v e n t  th e  ECJ from  p o in t in g  o u t t h a t  th e  p r o v i s io n s  r e l a t i n g
211 The Polydor Case, op. cit., p . 349, g ro u n d s 18 and 2 0 .
212 The fC ziber Case, op. cit., p . 1 -2 2 4 , g round  9.
213 The Kziber Case, op. cit., p . 1 -2 2 6 , g ro u n d  21 .
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to  c o o p e ra tio n  in  th e  f i e l d  o f  la b o u r  w ere  f a r  from  b e in g  p u r e l y  
p ro g ram m atic  i n  n a tu r e  b u t  e s t a b l i s h e d  a p r i n c i p l e  c a p a b le  o f  
g o v e rn in g  th e  l e g a l  s i t u a t i o n  o f i n d i v i d u a l s 214. In  su c h  
c irc u m s ta n c e s , th e  ECJ found  t h a t  th e  p r o v i s i o n  in  q u e s t io n  was 
c a p a b le  o f  b e in g  a p p l ie d  d i r e c t l y . 215 B a s i c a l l y  th e  sam e 
a rg u m en ts  w ere  r e p e a te d ,  t h i s  tim e  f o r  s o c i a l  s e c u r i t y ,  i n  t h e  
Yousfi C ase216.
In  th e  Kupferberg Case th e  C o u rt fo u n d  t h e  1972 P o r tu g a l
A greem ent was c a p a b le  o f  c o n ta in in g  p r o v i s i o n  h a v in g  d i r e c t
e f f e c t ,  in  s p i t e  o f s t r o n g  o p p o s i t io n  o f  th e  Member S t a t e s  a n d
th e  Com m ission217 *. As th e  s t r u c t u r e  o f th e  P o r tu g a l  A greem ent d o e s
n o t  d i f f e r  much from  th e  GATT, and "a t any  r a t e  i t  i s  much c l o s e r
to  th e  s t r u c t u r e  o f th e  GATT th a n  to  t h a t  o f  th e  EEC T r e a ty " 213,
o b v io u s ly  some o th e r  c o n s id e r a t io n s  have b een  ta k e n  in to  a c c o u n t
by th e  E uropean  C o u rt219. The C o u r t  in d ee d  c o n c lu d e d  t h a t  s i m i l a r
p r o v i s i o n s  c o n ta in e d  in  b o th  th e  EEC T r e a ty  and th e  P o r tu g a l
A greem ent n eed  d i s t i n c t i o n  o f  t h e i r  i n t e r p r e t a t i o n  w hich
" i s  a l l  th e  more n e c e s s a ry  inasm uch as th e  in s tru m e n ts  
w hich  th e  Community h as  a t  i t s  d i s p o s a l  i n  o r d e r  to  
a c h ie v e  th e  u n ifo rm  a p p l i c a t i o n  o f  Community law  and 
th e  p r o g r e s s iv e  a b o l i t i o n  o f  l e g i s l a t i v e  d i s p a r i t i e s  
w i th in  th e  common m a rk e t have no e q u iv a le n t  i n  th e  
c o n te x t  o f  r e l a t i o n s  betw een  th e  Community and ,
214 The Kziber  Case, op. c i t . ,  p . 1 -2 2 6 , g ro u n d  2 2 . ,
215 Ib id , p . 1-227, g ro u n d  23 .
216 A lth o u g h  th e  German Governm ent r e q u e s te d  th e  ECJ to  
r e c o n s id e r  i t s  c a s e - la w .
217 S ee  p p . 3651-3653 .
213 B o u rg e o is , op. c i t . ,  supra n o te  20, p .  1267.
219 See argum en t g iv e n  by  B o u rg eo is , op . c i t .  su p ra  n o te  20 , 
p .  1267.
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Portugal"220 .
The ECJ made i t s  c o n c lu s io n s  on th e  g e n e r a l  c a p a b i l i t y  o f  th e  
P o r tu g a l  A greem ents to  c o n ta in  p r o v is io n s  h a v in g  d i r e c t  e f f e c t ,  
a f t e r  h a v in g  c o n s id e re d  s p e c i f i c a l l y  th e  i n s t i t u t i o n a l  s t r u c t u r e  
and s a fe g u a rd  c la u s e s  o f  th e  A greem ent, th e  same a s  i n  th e  
International Fruit Company.
F in a l ly ,  i n  th e  Opinion 1/91, th e  European C o u rt o f J u s t i c e  d e a l t  
w ith  th e  EEA A greem ent, a l th o u g h  n o t i n  th e  c o n te x t  o f  a r t i c l e  
177. In  t h i s  r e s p e c t ,  t h e  C o u rt made a  co m p ariso n  b e tw ee n  th e  
o b j e c t iv e  o f  th e  EEC T re a ty  and  th e  EEA A greem ent. D e c la r in g  
th o s e  two i n t e r n a t i o n a l  in s t ru m e n ts  a s  d i f f e r e n t ,  th e  E u ro p ean  
C o u rt e x p la in e d  th e  b a s ic  d i f f e r e n c e  em p h asiz in g  t h a t  th e  
o b j e c t i v e s  o f  th o s e  two i n t e r n a t i o n a l  in s t ru m e n ts  a r e  n o t  
i d e n t i c a l ,  e s p e c i a l l y  r e g a r d in g  th e  r u l e s  o f t r a d e  an d  
c o m p e t i t io n 221 2 The E uropean  C o u rt e x p la in e d  th e  m ajo r d i f f e r e n c e  
by d e f in in g  th e  EEC T re a ty  a s  " th e  c o n s t i t u t i o n a l  c h a r t e r  o f  a  
Community b a s e d  on th e  r u l e  o f  la w " , c h a r a c t e r i z e d  by  th e  
Community l a w 's  "p rim acy  o v e r  th e  law o f  th e  Member S t a t e s  and  
th e  d i r e c t  e f f e c t  o f  a  w hole s e r i e s  o f  p r o v is io n s  w h ich  a r e  
a p p l i c a b l e  to  t h e i r  n a t i o n a l s  and to  th e  Member S t a t e s  
th e m s e lv e s 1,222 an d  in  c o n t r a s t ,  " [ t ]h e  EEA i s  t o  be e s t a b l i s h e d  
on th e  b a s i s  o f  an  i n t e r n a t i o n a l  t r e a t y  w h ich , e s s e n t i a l l y ,  
m ere ly  c r e a t e s  r i g h t s  an d  o b l ig a t io n s  a s  be tw een  th e  C o n t r a c t in g  
P a r t i e s  an d  p ro v id e s  f o r  no t r a n s f e r  o f  s o v e re ig n  r i g h t s  to  th e  
in te r -g o v e rn m e n ta l  i n s t i t u t i o n s  w hich i t  s e t s  u p "223 . On th e  b a s i s
220 Op. cit.f p . 329 , g ro u n d  16.
221 Opinion 1/91, op. cit., g rounds 1 5 -1 8 .
222 Ibid, p .  1 -6 1 0 2 , p o in t  21.
223 Opinion 1/91, op. cit., ground 20 .
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o f  th o se  c o n s id e r a t i o n s ,  th e  E uropean C ourt o f  J u s t i c e  c o n c lu d e d  
t h a t  "h o m o g en ity  o f  th e  r u l e s  o f  law th ro u g h o u t th e  EEA i s  n o t  
s e c u re d  by  th e  f a c t  t h a t  th e  p r o v is io n s  o f  Community law  an d  
th o s e  o f th e  c o r re s p o n d in g  p r o v is io n s  o f  th e  ag reem en t a r e  
i d e n t i c a l  in  t h e i r  c o n te n t  o r  w ord ing"224.
b) Wording o f  Agreement
The w o rd in g  o f  an  ag reem en t, a s  was i n d ic a te d  above, h a s  t o  be  
i n t e r p r e t e d  w i th in  th e  c o n te x t  o f  th e  ag reem en t i t s e l f .  T h is  
app roach  had  f o r  i t s  r e s u l t  t h a t  even in  a  c a se  where th e  w ord ing  
o f  i n t e r n a t i o n a l  ag reem en t re p ro d u c e s  a  w ord ing  o f  a  p r o v i s io n  
in  th e  EEC T r e a ty ,  th e  r e s u l t  o f  i t s  i n t e r p r e t a t i o n  i n  a  
d i f f e r e n t  c o n te x t  i s  n o t  t h e  same22S. As th e  E uropean  C o u rt 
e x p la in s  in  th e  O pin ion  1 /91 , " [ t ] h e  f a c t  t h a t  th e  p r o v is io n s  o f  
th e  A greem ent and  th e  c o rre s p o n d in g  Community p r o v i s io n s  a r e  
i d e n t i c a l l y  w orded  does n o t mean t h a t  th e y  m ust n e c e s s a r i l y  be  
i n t e r p r e t e d  i d e n t i c a l l y .  An i n t e r n a t i o n a l  t r e a t y  i s  to  be  
i n t e r p r e t e d  n o t  o n ly  on th e  b a s i s  o f i t s  w ord ing , b u t a l s o  in  th e  
l i g h t  o f  i t s  o b j e c t i v e s " 226 .
T h a t i s  a  g e n e r a l  r u l e  a lth o u g h  som etim es, a s  in  th e  Bresciani 
Case, th e  ECJ c o n c lu d ed  th a t  "by e x p re s s ly  r e f e r r i n g ,  i n  A r t i c l e  
2 {1} o f  th e  [Yaoundé] C o n v e n tio n , to  A r t i c l e  13 o f  th e  [EEC]
T re a ty ,  th e  Community u n d e r to o k  p r e c i s e ly  th e  same o b l i g a t i o n
224 Ibidr p o i n t  22 , p . 1 -6 1 0 3 .
225 See t h e  Polydor case, op . c i t . ,  p . 348, g round  15: "su ch  
s i m i l a r i t y  o f te rm s i s  n o t s u f f i c i e n t  r e a s o n  f o r  t r a n s p o s in g  to  
th e  p ro v is io n s  o f  th e  Agreem ent th e  above m en tioned  c a s e - l a w . . . " ;  
See a l s o  C ase 2 2 5 /7 8 , P ro c u re u r  de la République Besançon v . 
Bouhelier, [1 9 7 9 ] , p . 3151, a t  3160.
226 Opinion 1/91, op. cit., p . 1 -6101 , p o i n t  14.
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towards the Associated States to abolish charges having 
equivalent effect as, in the Treaty, the Member States assumed 
towards each other. Since this obligation is specific and not 
subject to any implied or express reservation on the part of the 
Community, it is capable of conferring on those subject to 
Community law the right to rely on it before the courts . .. 1,227 . 
In a similar manner, dealing with the question of the effects of 
the direct applicability of Article 53(1) of the Association 
Agreement with Greece in the Pabst Case, the ECJ stated that that 
provisions, "the wording of which is similar to that of Article 
95 of the Treaty, fulfils, within the framework of the 
Association between the Community and Greece, the same function 
as that of Article 95 ”27 28 Without further analysis of the 
provision of the Agreement, but following the analysis of Article 
95 of the Treaty and even referring to its earlier jurisprudence 
on this Article, the ECJ concluded that Article 53(1)contained 
a clear and precise obligation which is not subject, in its 
implementation or effects, to the adoption of any subsequent 
measure, and thus was directly applicable after expiry of the 
time-limit envisaged by the Agreement.
c )  A rg u m e n t  of Reciprocity
The fact of international agreements and their origin not 
depending exclusively on the Community law nature, introduced
227 The Bresciani Case, op. cifc., p. 141-142, ground 25. In 
the next paragraph,(26), the European Court made it clear that 
it relates to the Community citizens.
228 The Pabst Case, op. cit., p. 1350, ground 26.
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another element in the European Court's considerations, namely 
that of reciprocity. While within the Community law, non­
implementation of the Community provision by one Member State 
cannot have as a consequence non-implementation of the same 
provision by other Member State(s) 229, and consequently invocation 
of the reciprocity arguments, the situation with the 
international agreements is different. The principle of 
reciprocity is one of the principles of general international 
law230 231, and the European Court has taken this fact into 
consideration. It has to be noted that this argument was raised 
in the Bresciani, Polydor and Kupferberg cases. The Court has not 
accepted this argument, but stated in the Kupferberg Case that
"The fact that the courts of one of the parties 
consider that certain of the stipulations in the 
agreement are of direct application whereas the court 
of the other party do not recognize such direct 
application is not in itself such as to constitute a 
lack of reciprocity in the implementation of the 
agreement"
Although in this particular case the European Court has not 
admitted the argument of reciprocity, even the fact that it 
entered in the Court' s considerations indicates that the European 
Court is open to the reciprocity argument. As Bourgeois 
concluded: "In Kupferberg, the Court of Justice seems to imply 
that, where such absence [of reciprocity] could be established,
229 See, e.g., opinion of the ECJ of 13 November 1964 in the 
Case 90-91/93, Luxembourg v. Belgium, ECR [1964]. Bebr calls it 
a principle of solidarity, see, Bebr, op. cit., supra note 12, p. 
71.
230 "According to classical international law in the absence 
of reciprocity any agreement is null and void, because the 
international legal system is based on the sovereign equality of 
states.", E.L.M. Völker, op. cit., supra note 185, p. 136.
231 The Kupferberg Case, op. cit., p. 3664, ground 18.
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the Court would take this into account in deciding whether an 
individual should be able to enforce the agreement in 
question".232
In the Bresciani Case, the European Court dealt again with the 
argument of reciprocity. After having stated that "the [Yaoundé] 
Convention was not concluded in order to ensure equality in the 
obligation which the Community assumes with regard to the 
Associated States, but in order to promote their development 
. the Court ruled that "[t]his imbalance between the 
obligations assumed by the Community towards the Associated 
states, which is inherent in the special nature of the 
Convention, does not prevent recognition by the Community that 
some of its provisions have a direct effect" 233 .
The fact of the existence of this argument in the ECJ's 
considerations, and those of Member States and other Community 
institutions, indicates that the ECJ is ready to include some 
elements of the international law in its interpretative methods, 
the elements that are not inherent to the Community legal system. 
The ECJ has been very careful in introducing the argument of 
reciprocity for the time being, but in times to come it will 
probably have to define in more detail to what extent this 
argument is admissible in the ECJ's interpretation of the 
international agreements.
d) General Requirements For Direct Effect
232 Bourgeois, op. cit., supra note 20, p. 1265.
233 The Bresciani Case, op. cit., p. 141, grounds 22 and 23, 
emphases added.
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The case-law of the European Court does not give us enough 
indications of whether the Court has maintained its requirements 
for the specific provisions having direct effect the same in the 
case of international agreements as for the Community law stricto 
sensu234 . The Commission emphasized constantly that the concept 
of direct effect cannot be transposed automatically to 
international agreements235 , but it is still doubtful to what 
extent the ECJ applies its own criteria simply transposed to the 
international agreement. In the Pabst Case, the Advocate-General 
Mrs. Rozes, repeated the general condition from the Lutticke Case 
as applicable to the international agreements236 .
The only sure indication that flows from the case-law is that the 
analysis of the specific provision takes place only once the 
issue of the nature of the agreement is resolved. This element 
has been more emphasized than in Community law stricto sensu. In 
the Kupferberg Case, it is only after declaring that the purpose 
of the Portugal Agreement is to create a system of free trade and 
that it provides for elimination of rules restricting commerce 
in virtually all trade, that the European Court found that " [t]he 
first paragraph of article 21 of the Agreement between the 
Community and Portugal is directly applicable and capable of 
conferring on individual traders rights which the courts must 
protect"237 . In other cases, if the nature of agreement is found 
by the ECJ not to satisfy its requirements for the direct effect,
234 See for example ground 25 of the Anastasiou Case "clear, 
precise and unconditional obligation".
235 For example in the Polydor Case, op. cit., p. 341, later 
accepted by the ECJ.
236 The Pabst Case, op. cit., p. 1358.
237 The Kupferberg Case, op. cit., p. 3670.
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the analysis of the specific provision does not occur.
The Commission even proposed to differentiate between provisions 
of international agreement and that the ECJ should give the 
direct effect only to the "hard core" provisions, in the analogy 
to the ECJ's arguments in the Defrenne Case238 .
As for the specific criteria, the ECJ basically repeated the same 
requirements as for the Community law stricto sensu. In the 
Demirei Case, for example, the ECJ stated that an international 
agreement must be regarded as being directly applicable when, 
regard being had to its wording and the purpose and nature of the 
agreement itself, the provision contains a clear and precise 
obligation which is not subject, in its implementation or 
effects, to the adoption of any subsequent measure"239 .
Even when the Court repeats the same requirements they do not 
mean necessarily the same thing240. While in the Community law 
stricto sensu, the Court's interpretation depends on the various 
other interpretations, even the same worded provisions of
238 "On the basis of that distinction the Commission arrives 
at the conclusion first that Article 14 of the Agreement with 
Portugal has no direct effect, except perhaps its hard core.. . ", 
The Polydor Case, op. cit., p. 343-344.
239 Ground 14. Repeated in the Sevince Case, op. cit., p. I- 
3502, ground 15; and in the Anastasiou Case, op. cit., at 1-3127, 
ground 23; The Kziher Case, op. cit., p. 1-225, ground 15;
240 The Commission expressed its opinion that "[i]t is not 
possible, in assessing the direct effect of this provision 
[Article II of GATT] , to apply the criteria which have been 
developed in respect of the direct applicability of Community law 
just as they stand, such, for example as the absence of 
enforcement measures to be taken by national authorities", the 
Schlüter Case, op. cit., p. 1144.
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international agreement do not have to be in the same manner
unconditional and clear. The provision in question should be
interpreted in the light of both the objective purpose and the
wording of the international agreement itself, and not pertinent
interpretation of the EEC provisions. The ECJ was clear in the
Polydor Case by stating that
" [t]he considerations which led to that interpretation 
of articles 30 to 36 of the Treaty do not apply in the 
context of the relations between the Community and 
Portugal as defined by the Agreement. It is apparent 
from an examination of the Agreement that although it 
makes provision for the unconditional abolition of 
certain restrictions on trade between the Community 
and Portugal... it does not have the same purpose as 
the EEC Treaty, insomuch as the latter. . . seeks to 
create a single market reproducing as closely as 
possible the conditions of a domestic market"241.
The ECJ also indicated, in the Sevince and Kziher cases, that in 
order to determine if the provision in question satisfies the 
specific criteria "it is necessary in the first place to examine 
the terms of that provision"242 .
In the Demirei Case, the ECJ concluded that Article 7 of the 
Association Agreement with Turkey provides obligation of the 
parties in "very general terms"243 , which was enough to declare 
it as not directly applicable in the internal legal order of the 
Member States. On the contrary, in the Kziber Case, the ECJ 
declared Article 41(1) of the Cooperation Agreement with Morocco 
as being directly effective because it found this provision as
241 The Polydor Case, op. cit., p. 349, ground 18.
242 The Kziber Case, op. cit., p. 1-225, ground 16. The same 
in the Sevince Case, op. cit., p. 1-3502, ground 16.
243 The Demirei Case, op. cit., p. 3753, ground 24.
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being clear, precise and not subject in its implementation or 
effects to the adoption of any subsequent measure. For this 
purpose, the ECJ analyzed, in the first place, the terms of the 
provision in question. More particularly, the ECJ stated that 
unconditional character of the prohibition of discrimination 
based on nationality cannot be affected by the other paragraphs 
of the same Article not by the decisions of the Cooperation 
Council244. In very explicit manner, the ECJ stated that the fact 
that the Agreement did to envisage an association nor accession 
to the Communities " is not such as to prevent certain of its 
provisions from being directly applicable”245 .
The general requirements are not identical to those for the
direct effect of the Community law stricto sensu. The same list 
of requirements function differently in the other context and the 
results of interpretation are necessarily different. Clarity of 
a provision depends basically on the purpose and objectives of 
the agreement, and it is in this context that the provision could 
be interpreted in a clear way. Legal technique in its wording is 
only an additional element. Also, unconditional character could 
be affected by the safety clauses, and not objective limits as 
in the Community law stricto sensu. Finally, further measures 
could depend on a decision of the body created for the
N implementation of the agreement, which is only in part an
institution of the Community and, as its decisions depend on
consensus of contracting parties, they are in principle different 
from the powers conferred by the EEC Treaty.
244 According the pertinent interpretation of the ECJ, this 
organ could be considered as the Community institution.
245 The Kziber Case, op. cit., p. 1-226, ground 21.
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6. SOME CONCLUSIVE REMARKS
The direct effect concept/ giving to the national courts role of 
protectors, and to the individuals role of guardians of the 
Community legal order, has become a part of the legal culture of 
Member States246 . This pattern was of crucial importance to 
further integration within the European Communities, and in fact, 
the ECJ has appeared to be one of the principal authors of this 
integration. The ECJ created, within the Community law stricto 
sensu, inter alia, by the concept of direct effect of Community 
provisions, the Community base on the rule of law, a coherent 
system that functions sometimes as autonomous and even as 
contrary to the political consideration characteristic for the 
other Community institutions.
The level of development of this concept in the Community on one 
hand, and the number and growing importance of the international 
agreements for the Community, on the other, inevitably put on the 
agenda of the ECJ the question whether the concept of direct 
effect could be implemented on the international commitments of 
the Community. The case-law of the ECJ on this issue has been 
subject to different conclusions. Thus, Bourgeois concludes that 
the Court "has transposed its doctrine of the direct effect of 
Community law to the quite different setting of the law of 
international agreements' 247 . Basically the same conclusion on the 
method of interpretation, with some reservations, is expressed 
by Manin in concluding that " [C]elle-ci a en effet toujours été 
fondée sur I 'interpretation de l'accord en cause. Ce faisant, la
246 Deidre Curtin, op.cit., supra note 22, p. 34.
247 Bougeois, op. cit., supra note , p. 1272.
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Cour a été fidèle à la méthode d'intérpretation qu'elle a 
utilisée à propos des traités communautaires eux mêmes et qu'elle 
a transposée aux accords conclus par les Communautés"248.
Although it may seem, at the first impression, that the ECJ has 
simply extended its theory of the direct effect from the internal 
to the external aspect of the Community law, this conclusion 
would be too superficial.
The ECJ indicated in several rulings that the direct effect 
concept could be developed in the rather specific context of the 
European Communities. In this legal system the ECJ has its well- 
defined role and competence. As a consequence, the ECJ has 
explored to the maximum extent the possibility to interpret 
creatively a combination of Article 177 and 189 of the EEC 
Treaty, in order to implement effectively its idea of the direct 
effect. While the ECJ has been charged, as an institution of the 
Community, to interpret legal acts of other institutions whose 
power was defined in the same Treaty, in the interpretation of 
international agreements, the ECJ has been faced with a different 
situation. This type of legal acts is based on consensus of the 
contracting parties and belongs to the legal system much less 
developed than that of the Community. Furthermore, this system 
of law is based on other principles governing its implementation 
(for example, reciprocity and not solidarity).
The ECJ has the possibility, as the interpreter of the Community *295
248 Philippe Manin, "L'article 228, paragraphe 2 du Traité 
C.E.E." in Etudes de droit des Communautés européennes, Mélanges 
offerts à Pierre-Henri Teitgen, (Paris :Pedone, 1984), p. 289 at
295.
, J
.ì & - r :
87
law, to develop the notion of direct effect gradually, adapting 
it to the needs of the Common Market and its effective 
implementation. The case-law represents a mosaic of judgments 
which all together create a complete system of law. After the 
first important step undertaken by the Van Gend & Loos Case for 
the EEC Treaty, and confirmation of the effects of regulations, 
the ECJ has extended similar arguments for the direct effect of 
decisions and directives, although with still limited effects 
{horizonal direct effects of directives), but always guided by 
the imperative of the effectiveness of the Community law and 
having grounds in the wording of the EEC Treaty. This is probably 
the reason that the ECJ stated in the Polydor Case that "[t]he 
scope of that case-law must be indeed determined in the light of 
the Community's objectives and activities as defined by Articles 
2 and 3 of the EEC Treaty"249. The first difficult phases in the 
establishment of such a system could thus, from today's 
perspective, be considered as history. But, even if at the 
present stage the analysis of the direct effect is limited mostly 
to the specific provisions, it always supposes the existence of 
already well-established concept.
The interpretation of international agreements gives much less 
possibility for a similar approach. The ECJ noted that even its 
interpretative role could be conditioned by the expression of the 
intentions of the contracting parties. Furthermore, the case-law 
cannot be automatically transposed to the international 
agreements as a fixed category of legal acts, due to the fact 
that each agreement has its own objectives and purposes. The 
process that lasted in the Community over the decades, has to 
start from the very beginning with each international agreement.
249 The Polydor Case, op. cit., p. 348, ground 16.
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Nevertheless, due to the importance of international agreements 
for the Community and probably reflecting the achievements of its 
own theory on the internal level, the ECJ, once in a situation 
to interpret agreements, tried to introduce as much as possible, 
elements of its considerations applied within the Community law 
strieto sensu.
Following its logic used in the Van Gend & Loos Case, the ECJ 
analyzes first the objectives and the purpose of the agreement 
in question. But while, in the Community, it was done in one 
judgment, the ECJ has to take inevitably different considerations 
into account dealing with several international agreements. 
Conclusions that may be drawn from its jurisprudence are highly 
uncertain. While refusing the direct effect of GATT provisions, 
the ECJ has not adopted the same approach even to different 
association agreements. To prove that even the intensity of links 
is not decisive for the direct effect, the ECJ ruled in favour 
of the direct effect of a free-trade agreement in the Kupferberg 
Case. This case-law cannot give any clear indication on the 
relevance of the legal nature of agreement, or intensity of links 
that it establishes with the Community, as relevant for the 
direct effect. If in the Community law stricto sensu there is a 
category of legal acts which automatically have the direct effect 
(regulations), dealing with international agreements, the ECJ is 
not ready to establish a similar principle for certain types of 
international agreements, according to their legal nature.
Furthermore, the association agreements, by their very nature, 
suppose more developed institutional structure than, for example, 
the free-trade agreements. While sometimes insisting on this 
element, in other cases the ECJ decides to ignore it.
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Although at least elements for the direct effect of specific 
provision seem to be the same as within the Community internal 
system, these criteria are far from being decisive for the direct 
effect. Those general requirements are basically related to the 
self-sufficiency of legal norms, and in fact, depend on the 
objectives and the purpose of the legal acts in which the 
provision finds itself. Clarity of provisions of agreements 
cannot be based on the previous case-law of the ECJ and cannot 
follow the global development of the Community law. Also, the 
requirement of unconditional character could depend on the result 
of political negotiations and the existence of safety-clauses, 
and not on objective facts of the time-limit or additional 
measures.
In this regard, the ECJ seems more ready to accept the direct 
effect of principles (for example non-discrimination), than 
specific provisions.
The ECJ has never clarified the impact of the "mixed agreements" 
procedure for its interpretation. Only by stating that every 
agreement concerns the Community and thus has to be interpreted 
by the European Court, the ECJ has never explained what could be 
an interpretation of the other field covered by the agreement and 
the possible effect of different interpretation on the subjects 
of the Community law. A similar situation is with the horizonal 
direct effect. The category that has been carefully developed 
with the Community law strie to sensu, seems even not to deserve 
a simple reference in the ECJ’s considerations of the 
international agreements.
On the other hand, the method of the ECJ's interpretation of 
international agreements cannot be either considered as any other
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interpretation of international jurisdiction. The ECJ tries to 
objectivize, to the extent possible, the intention of contracting 
parties. Or, at least, to analyze it according to its own 
methodology. It is done without referring to, and sometimes even 
to the contrary of the intentions of the institutions which had 
negotiated and concluded the agreements on behalf of the 
Community or the Member States. In this regard, the 
interpretative methods of the ECJ differ from those of ordinary 
international jurisdictions. This fact is emphasized by the ECJ's 
careful dealing with the request for reciprocity of agreements. 
For the time being, the ECJ has made it clear that it is not 
ready to accept this argument to the extent of its use in 
international law, although the Member States and the Community 
institutions invoke this argument very often.
It could be stated that the ECJ has gone much further in 
establishing the direct effect of the provisions of general 
international law which are part of the international agreements 
of the Community, but that its arguments and the results of its 
consideration are more modest when compared with the Community 
law stricto sensu. It can be argued also that political 
considerations are more present in deliberations on the direct 
effect of international agreements than those for the Community 
law stricto sensu. Sometimes, the ECJ even does not apply the 
same criteria to the different types of international agreements, 
presenting more severe arguments in cases of denial than 
recognition of the direct effect.
It would be to optimistic to expect the ECJ to simply extend its 
concept of the direct effect to a different system of law. 
Nevertheless, its jurisprudence shows the tendencies of the ECJ
J ■ -
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to, if not transpose automatically, at least introduce to the 
extent possible, the elements of its theory applied to the 
Community law s trie to sensu to the interpretation of the effects 
of international agreements within the Community law.
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